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Preface 

It gives me great pleasure and profound satisfaction to present this academic volume titled “Business Law 

and Commercial Practice in a Changing World: Legal Perspectives from Bangladesh to Global Trade.” This 

book is a distinctive scholarly contribution, not only in terms of its subject matter but also in the manner of 

its creation. It embodies the academic enthusiasm, analytical capabilities, and research potential of young 

undergraduate students who are just beginning their intellectual journey in the world of business, law, and 

commerce. 

This volume is the culmination of the collaborative efforts of 52 undergraduate students of the Bachelor of 

Business Administration (BBA) program, Shanto-Mariam University of Creative Technology divided into 

two groups, who actively participated in a semester-long research exercise under my supervision. The 

compilation includes ten original research papers, each crafted as part of their midterm and final assignments. 

These papers are the result of extensive reading, guided discussions, field surveys, case study analyses, and 

structured academic writing, which together have helped these students understand the dynamic interplay 

between legal frameworks and commercial practices at both the national and global levels. 

The primary motivation behind this initiative was to bridge the gap between academic coursework and real-

world legal-economic challenges. In today’s fast-changing global economy, legal knowledge is no longer the 

exclusive domain of lawyers and legal scholars. Business graduates and professionals must also develop a 

solid understanding of the legal landscape that governs transactions, contracts, digital commerce, consumer 

rights, and dispute resolution. With this in mind, the students were encouraged to explore and analyse a wide 

range of topics, from traditional laws like the Sale of Goods Act and Arbitration Law to emerging areas such 

as E-commerce contracts, cybersecurity regulations, and consumer protection in digital trade. 

Each chapter in this book is a standalone study that reflects the student authors’ critical engagement with 

relevant legal issues, comparative perspectives, and policy recommendations. While professional editing has 

ensured consistency in presentation and citation, the original voices of the student researchers have been 

preserved to reflect their evolving academic style. As editor, my role has been to guide, mentor, and curate 

their collective output into a cohesive academic work that meets the standards of scholarly writing. 

This book also serves as a pedagogical experiment in experiential learning. By integrating research-based 

assignments into regular assessments, we have successfully fostered deeper learning, greater student 

engagement, and practical application of theoretical knowledge. I believe that such practices should be more 

widely adopted across higher education institutions, particularly in developing contexts like Bangladesh, 

where students often lack exposure to formal research training at the undergraduate level. 

I want to express my heartfelt gratitude to all the student contributors whose enthusiasm, dedication, and 

perseverance made this publication possible. I also extend my sincere thanks to the Department of Business 

Administration, Faculty of Business, Shanto-Mariam University of Creative Technology, for providing a 

supportive academic environment. A special note of appreciation goes to KMF Publishers for their interest 

in publishing this work and making it available to a broader readership. 
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I hope that this book will serve as a valuable resource for students, educators, researchers, and policy-makers 

who are interested in the intersection of business law and commercial practice in an era of legal globalisation. 

More importantly, I hope it inspires a new generation of students to embrace research as a critical part of 

their academic and professional development. 

Professor Dr Kazi Abdul Mannan 

Editor 

Department of Business Administration 

Faculty of Business 

Shanto-Mariam University of Creative Technology 

Dhaka, Bangladesh 

September, 2025 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

Business Law and Commercial Practice in a Changing World 

 

5 

TABLE OF CONTENTS 

 

 

 

SL Author(s) Title   

1.  

 

Nusrat Jahan Rima; Rabiya Akter 

Tuli; Md. Uddin, Md. Shohag 

Talukder  

Reforming E-Commerce Contracts in 

Bangladesh: Legal Challenges and Strategic 

Opportunities  

 

7 

2. Nipa Akter; Maidul Islam; Kolpona 

Akter; Munia Mahjabin; Israful Islam 

Asif 

 

Consumer Protection and Business Ethics: A 

Comparative Legal Analysis of Domestic and 

International Norms  

 

25 

3. Md. Shahriar Fahim; Sumaiya 

Hossain; Rajibur Rahman Rabbi; 

Jobayer Ahmmed; Md. Hosan Mia 

 

The Sale of Goods Act and Its Sectoral 

Impact on Commercial Transactions in 

Bangladesh 

41 

4. Farzana Yesmin; Mahjabin Ahmed 

Jarin; Jahidul Islam Jesan; Julker 

Nime 

 

Arbitration in Business Law: Emerging 

Mechanisms for Resolving Commercial 

Disputes  

 

52 

5. Md. Rifat Bhuiyan; Arafat Hossain; 

Sazzadul Kadir Ovi; Monisha Akter 

Jhara 

 

Breach of Commercial Contracts: Legal 

Consequences and Case-Based Evaluations 

67 

6. Mst. Mim; Musfiqur Rahman Arafat; 

Raihan Kabir Aoyon; Mehedi Hasan;  

Md. Sajjad Hossain Shourov 

Corporate Governance and Legal 

Compliance: A Study of Private Company 

Practices under Company Law 

 

82 

7. Pajen Khyang; Sojib Islam; Mukti 

Rani Das; Md. Nahid Hossain; Md. 

Hasibul Hasan Ovi; Tabassum Akter 

Urmi 

 

The Law of Agency in Business Transactions: 

Legal Duties, Rights, and Liabilities 

 

95 

8. 

 

Farzana Rahman Dia; Md. Abid 

Afroz; Md. Asif Mir; Yasmin Akter 

Priya; Md. Mirajujjaman Pappu; 

Tanvir Ahamed; Jony Islam Pranto 

 

International Trade Law and Its Influence on 

Domestic Enterprises: An Examination of 

WTO and FTA Frameworks  

 

111 

9. Mst. Tonnima Akter Sonia; Jahidul 

Islam Khan Jesan; Eny Akter; Mahedi 

Hasan Dipu; Md. Jayed;  

 

Protecting Innovation in Commerce: 

Intellectual Property Rights for Start-ups and 

Entrepreneurs 

 

123 



 

Business Law and Commercial Practice in a Changing World 

 

6 

10. 

 

Md. Parves Sarker; Labony Akter; 

Md. Nayeem Haider Hamza; Md. 

Taive Al Mamun; Sraboni Akter 

 

Banking Law in the Digital Era: Legal 

Challenges and Regulatory Responses in 

Commercial Transactions 

 

139 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

Business Law and Commercial Practice in a Changing World 

 

7 

Reforming E-Commerce Contracts in Bangladesh: Legal Challenges 

and Strategic Opportunities  
 

 

Nusrat Jahan Rima*; Rabiya Akter Tuli; Md. Rifat Uddin; Md. Shohag 

Talukder  
 

Department of Business Administration 

Shanto-Mariam University of Creative Technology 

Uttara, Dhaka, Bangladesh 

 

*Corresponding author: Nusrat Jahan Rima, Email: nushfi06@gmail.com 

 

The rapid proliferation of digital technologies has transformed traditional commercial practices, leading to 

the rise of e-commerce as a dominant mode of business in Bangladesh. This study explores the legal 

framework governing e-commerce contracts in Bangladesh, focusing on existing legislation, contractual 

enforceability, consumer protection, and dispute resolution. Through a doctrinal and empirical legal research 

methodology, the study investigates how well current laws align with the dynamic nature of online 

commercial transactions. The research draws upon key statutes such as the Information and Communication 

Technology Act, 2006, and the Contract Act, 1872, while also analysing practical challenges faced by 

stakeholders in the e-commerce ecosystem. Findings reveal significant gaps in the legal infrastructure, 

including weak enforcement mechanisms, digital fraud risks, a lack of awareness, and jurisdictional 

complexities. However, the study also identifies emerging opportunities, such as the potential for 

harmonisation with international legal standards and the development of digital dispute resolution systems. 

The research concludes with specific recommendations to strengthen the legal environment for e-commerce 

in Bangladesh, thus contributing to a more secure and efficient digital economy. 

  

 Keywords: E-Commerce Contracts, Commercial Law, Legal Framework, Digital Transactions, Consumer 

Protection, Bangladesh. 
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1. Introduction 

The rise of the digital economy has significantly transformed the commercial landscape of Bangladesh. From 

retail platforms to service-based transactions, e-commerce has become an indispensable part of daily life, 

offering convenience, efficiency, and broader market access. However, with this transformation arises a host 

of legal challenges, particularly around the formation, execution, and enforcement of e-commerce contracts. 

This paper investigates the legal structure surrounding e-commerce contracts in Bangladesh, identifying 

existing legal instruments and exploring the extent to which they ensure fairness, transparency, and 

accountability. In Bangladesh, instruments such as the Information and Communication Technology Act 

(2006), the Evidence Act (amended), and the Digital Commerce Policy (2018) attempt to govern e-contracts. 

However, ambiguities persist in their interpretation and application. 

 

This study is motivated by the growing concern among consumers and businesses regarding data security, 

fraudulent transactions, and dispute resolution mechanisms. Through legal analysis and stakeholder input, 

the paper explores the intersection of contract law and technology in the Bangladeshi context. 

 

2. Theoretical Framework 

The emergence of e-commerce has revolutionised commercial practices worldwide, including in developing 

countries such as Bangladesh. To effectively examine the legal structure surrounding e-commerce contracts, 

this research is grounded in three key theoretical frameworks: Contract Theory, Legal Positivism, and 

Cyberlaw Jurisprudence. These theories help interpret the dynamic legal landscape where traditional contract 

principles intersect with digital technologies, offering insights into both legal interpretation and policy 

design. 

 

2.1 Contract Theory 

Contract theory forms the foundational basis for analysing how agreements are created, executed, and 

enforced. Traditionally, a valid contract requires the presence of offer, acceptance, consideration, capacity, 

and intention to create legal relations (Miller & Cross, 2021). In the digital environment, these elements still 

apply but are expressed differently. For example, an “offer” may be embedded in a product listing on an e-

commerce platform, and “acceptance” may take place through the click of a mouse. 

 

The sub-branches of contract theory—such as classical contract theory and relational contract theory—are 

particularly relevant here. Classical contract theory, which emphasises autonomy and the freedom of parties 

to contract, assumes that all actors are rational and informed (Barnett, 2002). However, this assumption may 

not hold in e-commerce environments where information asymmetry is prevalent. Consumers may lack 

understanding of terms embedded in clickwrap or browsewrap agreements, raising questions about genuine 

consent and informed decision-making. 

 

Relational contract theory, on the other hand, stresses the importance of context, ongoing relationships, and 

fairness in interpreting contracts (Macneil, 2001). This lens is valuable for evaluating contracts between 

online platforms and recurring users or vendors, where a purely transactional interpretation may not suffice. 

For example, Amazon’s or Daraz’s user agreements evolve and govern a long-term relationship that goes 

beyond a one-time transaction. 

 

E-commerce contracts often blur these distinctions, and thus contract theory provides the interpretive tools 

to assess whether such digital agreements genuinely reflect mutual assent and legally binding obligations. 
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2.2 Legal Positivism 

The study also relies on the principles of legal positivism to evaluate the extent to which legitimate and 

enforceable statutory rules govern e-commerce contracts. Legal positivism, as articulated by theorists like 

H.L.A. Hart, posits that law is a set of rules created and enforced by the state, distinct from moral or ethical 

considerations (Hart, 1961). This theory is crucial for understanding how Bangladeshi legislation, such as 

the Information and Communication Technology Act (2006) and Digital Commerce Policy (2018), frames 

e-commerce activities. 

 

According to legal positivism, the validity of a contract does not depend on whether it is morally fair but on 

whether it adheres to prescribed legal procedures. Therefore, if the Bangladeshi law recognises electronic 

contracts, digital signatures, and electronic records under certain conditions, such contracts must be treated 

as legally binding, regardless of how they differ from traditional paper-based contracts. 

 

However, legal positivism also helps identify shortcomings in existing statutes. For instance, many 

Bangladeshi laws—including the Contract Act of 1872—were not originally designed to accommodate 

electronic forms of agreement. Although some amendments have been made, there remain ambiguities in 

interpretation. By using a positivist lens, one can assess whether current laws provide transparent, predictable, 

and enforceable rules governing e-commerce or whether legislative reform is required. 

 

Legal positivism further supports the analysis of the institutional environment—judiciary, law enforcement, 

and regulatory bodies—by evaluating whether these institutions have the authority and capacity to enforce 

laws related to digital commerce effectively. 

 

2.3 Cyberlaw Jurisprudence 

Given that e-commerce operates in a virtual, often borderless space, cyberlaw jurisprudence offers an 

essential theoretical anchor for understanding its unique legal challenges. Cyberlaw refers to the area of law 

that deals with legal issues related to the internet, digital communications, and online transactions (Kerr, 

2005). Issues such as jurisdiction, authentication, identity verification, and data privacy are integral to 

understanding e-commerce contracts. 

 

For instance, how do courts in Bangladesh determine jurisdiction when a buyer in Dhaka purchases a product 

from a seller hosted on a platform with servers in Singapore? Cyberlaw theories explore such questions and 

provide principles that guide transnational enforcement, electronic evidence admissibility, and cross-border 

consumer protection. 

 

In Bangladesh, cyberlaw is still an emerging area. Although the ICT Act (2006) includes provisions related 

to electronic records, digital signatures, and cybercrimes, enforcement mechanisms remain weak, and judicial 

familiarity with digital norms is limited. Cyberlaw jurisprudence, therefore, acts as both a diagnostic and 

prescriptive tool—highlighting current legal deficiencies and offering directions for future legal 

development. 

 

2.4 Integrating Theories for a Holistic View 

Integrating these three theoretical perspectives—contract theory, legal positivism, and cyberlaw 

jurisprudence—allows for a holistic analysis of e-commerce contracts in Bangladesh. Contract theory helps 

in interpreting digital agreements and understanding the behaviour of contracting parties. Legal positivism 

provides the tools to evaluate the authority, validity, and clarity of the governing laws. Cyberlaw 
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jurisprudence situates these contracts within the unique technological and jurisdictional complexities of 

digital commerce. 

 

This theoretical triangulation strengthens the research’s ability to not only critique existing frameworks but 

also propose legally sound and technologically informed reforms for e-commerce contract regulation in 

Bangladesh. 

 

3. Literature Review 

The evolution of e-commerce globally and within Bangladesh has been the subject of increasing academic 

interest, especially regarding its legal implications. A robust literature base exists on the formulation, 

execution, and enforceability of electronic contracts, although localised research focused on Bangladesh 

remains limited. This review critically examines key scholarly contributions, legal commentaries, and policy 

documents under the following thematic areas: (1) definitions and typologies of e-contracts, (2) digital 

consent and contract formation, (3) regulatory frameworks in Bangladesh, (4) consumer protection and data 

security, and (5) comparative legal developments in other jurisdictions. 

 

3.1 Definitions and Typologies of E-Contracts 

Electronic contracts, or e-contracts, are legally enforceable agreements created and executed using electronic 

means. Chaffey (2015) defines an e-contract as a digital agreement between two or more parties involving 

offer, acceptance, and mutual consent through electronic communication, typically over the internet. These 

contracts can take various forms, including clickwrap, browsewrap, and shrinkwrap agreements (Hillman & 

Rachlinski, 2002). 

• Clickwrap agreements require users to actively click “I agree” to specific terms before proceeding. 

• Browsewrap agreements bind users through the use of a website without requiring explicit consent. 

• Shrinkwrap agreements are often found in software products where terms are enclosed within 

packaging. 

 

The enforceability of these formats often hinges on whether the user was given sufficient notice and an 

opportunity to review the terms. In the context of Bangladesh, such classifications are only beginning to be 

acknowledged in legal and judicial discourse, signalling a need for broader academic exploration (Rahman, 

2021). 

 

3.2 Digital Consent and Online Contract Formation 

One of the central challenges in regulating e-contracts lies in ensuring valid consent. Traditional contract 

law, based on physical documentation and in-person negotiation, presumes active and informed participation. 

In contrast, online environments often obscure these processes. As Mann and Roberts (2017) argue, users 

tend to agree to lengthy and complex terms without fully understanding their implications, raising questions 

about informed consent. 

 

In jurisdictions such as the United States, courts have increasingly emphasised the conspicuousness and 

accessibility of terms as prerequisites for enforceability (Specht v. Netscape, 2002). However, there is limited 

jurisprudence in Bangladesh addressing such nuances. The Contract Act of 1872, which still governs most 

contractual relationships in the country, lacks provisions that account for digital forms of consent and 

notification. 
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Empirical studies by UNCTAD (2023) suggest that many online consumers in developing countries like 

Bangladesh are unaware of their contractual rights or the implications of online agreements. This digital 

illiteracy further complicates the legal recognition and enforceability of e-contracts. 

 

3.3 The Regulatory Framework in Bangladesh 

The principal legal frameworks governing e-commerce in Bangladesh include the Information and 

Communication Technology Act (2006), the Evidence Act (amended), the Digital Commerce Policy (2018), 

and the Consumer Rights Protection Act (2009). These laws attempt to address key aspects of electronic 

transactions but suffer from significant gaps and overlaps. 

 

Islam (2019) identifies several ambiguities in the ICT Act, particularly in its treatment of digital signatures, 

certification authorities, and dispute resolution mechanisms. While the Act recognises electronic records and 

digital contracts, the absence of clear procedural guidance has rendered enforcement weak. Additionally, the 

lack of coordination among relevant regulatory bodies such as the Bangladesh Telecommunication 

Regulatory Commission (BTRC), the Ministry of Commerce, and the Consumer Rights Protection 

Directorate often leads to jurisdictional conflicts (Rahman, 2021). 

 

The Digital Commerce Policy 2018 was a progressive step toward establishing a comprehensive e-commerce 

framework. It outlined responsibilities for e-platforms, guidelines for product return and refunds, and 

recommended the development of a dispute resolution cell. However, its implementation has been criticised 

for being inconsistent and lacking legal enforceability (Sultana & Hossain, 2022). 

 

3.4 Consumer Protection, Privacy, and Data Security 

One of the most contested areas in e-commerce legislation is the protection of consumers in virtual 

marketplaces. According to Chowdhury and Haque (2020), issues such as data breaches, non-delivery of 

goods, misleading advertisements, and lack of after-sales services are common in Bangladeshi e-commerce. 

The Consumer Rights Protection Act (2009) provides limited redress for such grievances and was primarily 

designed for physical retail settings. 

 

Moreover, data protection laws are virtually absent in Bangladesh, posing significant risks to consumer 

privacy. While some provisions in the ICT Act mention data protection, they are not comprehensive nor 

enforced effectively. This is in stark contrast to other countries such as the European Union, where the 

General Data Protection Regulation (GDPR) governs data collection, storage, and usage with strict penalties 

(Kuner, 2017). 

 

With the growing influence of AI-driven algorithms in personalised marketing and sales, scholars like Zarsky 

(2016) have also warned about the potential for algorithmic discrimination and opaque data practices in 

online contracts. In Bangladesh, these concerns are heightened due to low levels of digital literacy and 

regulatory oversight. 

 

3.5 Comparative Legal Developments 

Several countries have developed robust legal systems for governing e-commerce. India, for example, has 

enacted the Information Technology Act (2000), which recognises explicitly electronic contracts and has 

detailed provisions for digital signatures and cybercrime (Bansal, 2016). India also maintains the Consumer 

Protection (E-Commerce) Rules, 2020, which provide more clarity on platform responsibilities and redress 

mechanisms. 
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Malaysia’s Electronic Commerce Act (2006) and Digital Signature Act (1997) are considered models for 

integrating contract law with cyberlaw, ensuring authentication, reliability, and dispute resolution (Hassan, 

2014). These countries have made notable strides in addressing jurisdiction, taxation, and liability issues—

areas where Bangladesh still faces significant uncertainty. 

 

Furthermore, international organisations such as UNCITRAL have developed the Model Law on Electronic 

Commerce (1996) and the Convention on the Use of Electronic Communications in International Contracts 

(2005), which offer model legislative principles that can guide Bangladesh’s legal reforms (UNCITRAL, 

2020). 

 

3.6 Gaps in the Literature 

While there is a growing body of literature on the global legal dimensions of e-commerce, there is a distinct 

lack of empirical and doctrinal research focused on Bangladesh. Few studies critically analyse the 

effectiveness of legal enforcement, the capacity of the judiciary, or the experiences of digital consumers and 

entrepreneurs. Most existing works (e.g., Islam, 2019; Rahman, 2021) are descriptive and focus more on 

legislative overviews than analytical or case-based evaluations. 

 

There is also limited literature on online dispute resolution (ODR) mechanisms in the context of Bangladesh. 

International best practices suggest the importance of developing digital tribunals and AI-based mediation 

tools to handle the increasing volume of e-commerce disputes (Katsh & Rabinovich-Einy, 2017). However, 

no comprehensive studies have explored the feasibility or readiness of such systems in Bangladesh. 

 

The existing literature provides valuable insights into the theoretical, legal, and practical aspects of e-

commerce contracts, especially from a global and comparative perspective. While Bangladesh has taken 

preliminary steps to regulate digital transactions, its legal framework remains underdeveloped, inconsistent, 

and poorly enforced. Significant gaps exist in the areas of informed consent, data protection, consumer 

redress, and regulatory capacity. A coherent and enforceable legal framework—aligned with international 

standards and informed by empirical realities—is essential for fostering trust and sustainability in 

Bangladesh’s e-commerce sector. 

 

4. Legal Framework in Bangladesh 

The regulatory and legal infrastructure in Bangladesh concerning e-commerce contracts is evolving but 

remains fragmented and underdeveloped. The key statutes relevant to e-commerce include the Information 

and Communication Technology Act (ICT Act), 2006 (amended in 2013 and 2018), the Digital Commerce 

Policy, 2018, the Contract Act, 1872, the Evidence Act, 1872 (amended), and the Consumer Rights Protection 

Act, 2009. In addition, several regulations issued by the Ministry of Commerce and administrative directives 

from the Bangladesh Telecommunication Regulatory Commission (BTRC) complement the legal landscape. 

However, despite these instruments, significant challenges remain in implementation, clarity, and 

enforcement. 

 

4.1 Information and Communication Technology Act, 2006 

The ICT Act, 2006, was Bangladesh’s first comprehensive attempt to regulate electronic records, digital 

signatures, cybersecurity, and offences related to electronic communications. Among its most notable 

provisions are the legal recognition of electronic records and digital signatures, as stipulated in Sections 5 

and 6, respectively. These sections essentially provide that electronic documents shall not be denied legal 

effect solely on the ground that they are in electronic form (GoB, 2006). 
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Section 10 introduces the framework for the use of digital signatures as valid authentication tools, which is 

critical for e-commerce contract validation. The Act also laid the foundation for the Controller of Certifying 

Authorities (CCA), tasked with certifying electronic signatures and ensuring their integrity (GoB, 2006). 

However, in practice, the certifying authority has not yet developed a robust and trusted infrastructure, and 

many online platforms rely on simple password-protected consent mechanisms rather than digital certificates, 

raising questions about enforceability. 

 

Moreover, the Act includes penal provisions for cybercrime and fraud (Section 56–66), including hacking, 

identity theft, and dissemination of false information—all highly relevant to e-commerce operations. Despite 

this, critics argue that the ICT Act has been disproportionately used for censorship or criminal defamation 

rather than promoting secure online transactions (Islam & Sarker, 2020). 

 

The 2013 and 2018 amendments to the ICT Act attempted to address concerns about abuse but did not 

significantly improve clarity around e-contract enforcement. There is a lack of detailed procedural guidelines 

on how courts should interpret digital signatures, electronic offers and acceptances, and cross-border e-

commerce disputes. 

 

4.2 Contract Act, 1872 

The Contract Act, 1872, remains the principal legislation governing contracts in Bangladesh. However, it 

was drafted in the pre-digital era and lacks explicit recognition of digital communications, electronic offers, 

and online acceptances. The Act outlines the essential elements of a valid contract—offer, acceptance, 

consideration, capacity, and lawful object—but does not guide how these should be interpreted in a digital 

context. 

 

Section 2 of the Act defines key terms like “proposal,” “promise,” and “agreement,” all of which traditionally 

presume face-to-face communication or physical documentation. In practice, courts in Bangladesh have been 

slow to adapt these definitions to the virtual realm. There is no judicial consensus on the interpretation of 

clickwrap and browsewrap agreements under this Act. 

 

Legal scholars have called for amendments to the Contract Act to include provisions explicitly recognising 

electronic contracts, electronic communications, and technologically mediated consent (Rahman, 2021; 

Islam, 2019). Without such reforms, the enforceability of many e-commerce contracts remains uncertain, 

especially in cases where disputes arise regarding jurisdiction, delivery, and refund mechanisms. 

 

4.3 Evidence Act, 1872 (Amended) 

The Evidence Act of 1872, modelled initially after British colonial law, did not contemplate the use of 

electronic records or digital communications as admissible evidence. However, amendments made to the Act 

(notably via the ICT Act) now allow for the admissibility of electronic records and digital signatures as 

evidence in legal proceedings. 

 

Section 3 of the amended Act expands the definition of “evidence” to include data stored in electronic 

formats, such as emails, websites, or digital contracts. Furthermore, Section 65B, adapted from the Indian 

Evidence Act model, outlines the conditions under which electronic records are admissible, such as proof of 

authenticity, certification by responsible officers, and storage in a secure system. 
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Despite these provisions, practical implementation remains a concern. Judges and lawyers often lack training 

in assessing digital evidence, and courts are poorly equipped with the necessary technological infrastructure 

to examine, verify, and secure electronic submissions (Haque & Akter, 2020). Moreover, questions about the 

integrity, reliability, and non-repudiation of electronic evidence persist, particularly in cases involving forged 

emails or tampered transaction records. 

 

4.4 Digital Commerce Policy, 2018 

The Digital Commerce Policy, 2018, introduced by the Ministry of Commerce, represents a significant 

policy-level intervention in regulating online business practices. It aims to ensure a safe and competitive e-

commerce environment by laying down standards for product returns, delivery timelines, and digital payment 

systems. 

 

Key provisions of the policy include: 

• Mandatory registration of all e-commerce entities. 

• Clear terms of service and return policies on platforms. 

• Guidelines for complaint resolution and consumer rights protection. 

• Requirements for safe and secure digital transactions (MoC, 2018). 

 

While the policy is forward-looking, it is non-binding and lacks the force of law. It is not framed as an Act 

of Parliament and hence cannot be directly enforced in courts. Many platforms fail to comply with its 

standards due to its advisory nature. There is also limited monitoring by regulatory bodies such as the 

Directorate of National Consumer Rights Protection (DNCRP), resulting in arbitrary practices by online 

retailers and marketplaces. 

 

In 2022, the government proposed a Digital Commerce Operations Guideline, which sought to operationalise 

the Policy’s vision. However, until these guidelines are legislated through Parliament or incorporated into 

existing Acts, their effect remains limited (Sultana & Hossain, 2022). 

 

4.5 Consumer Rights Protection Act, 2009 

The Consumer Rights Protection Act (CRPA), 2009, provides the legal basis for protecting consumers from 

deceptive, unfair, and unethical business practices. It empowers the DNCRP to receive complaints, 

investigate cases, impose fines, and mediate settlements. Though this Act is mainly targeted toward 

traditional retail markets, it has been invoked in several cases involving e-commerce fraud, such as non-

delivery of goods or delivery of counterfeit products (Chowdhury & Haque, 2020). 

 

Nonetheless, the Act does not explicitly mention online transactions, digital services, or cross-border trade, 

making its e-commerce application indirect and sometimes disputed. Furthermore, penalties are relatively 

light, and enforcement is cumbersome, involving lengthy bureaucratic procedures. There is also no provision 

for class action or collective consumer redress, limiting the deterrence value of the legislation. 

 

In recent years, proposals have been made to update the CRPA to include provisions relevant to the digital 

marketplace, but progress has been slow. Critics argue that unless the CRPA is revised to reflect the realities 

of the digital economy, consumers will continue to be at risk in online transactions (Rahman, 2021). 
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4.6 Institutional and Judicial Challenges 

In addition to legislative gaps, Bangladesh faces significant institutional and judicial challenges in regulating 

e-commerce contracts. The absence of specialised cyber tribunals or e-commerce courts results in delays and 

legal uncertainties. Judges often lack training in interpreting complex digital documents, and law 

enforcement agencies are ill-equipped to investigate digital fraud or data breaches effectively (Islam & 

Sarker, 2020). 

 

Regulatory overlap is another issue. The BTRC, Ministry of ICT, Ministry of Commerce, and DNCRP all 

play partial roles in overseeing digital commerce, but lack inter-agency coordination and resource-sharing. 

As a result, many consumer complaints remain unresolved, and non-compliant platforms continue to operate 

with impunity. 

 

While Bangladesh has initiated several legislative and policy interventions to regulate e-commerce contracts, 

significant gaps remain in coverage, clarity, and enforcement. The ICT Act and Digital Commerce Policy 

provide initial frameworks, but their implementation is weak and fragmented. Core contract law, as 

encapsulated in the Contract Act, 1872, needs urgent revision to accommodate digital agreements. The 

judiciary, regulators, and enforcement agencies require capacity-building to adapt to the rapidly evolving 

landscape of online commerce. 

 

To create a more robust legal ecosystem for e-commerce, Bangladesh must undertake holistic legal reforms, 

harmonise digital laws with international standards, and foster institutional collaboration. Only then can the 

legal framework fully support the potential of e-commerce in the national economy. 

 

5. Methodology 

5.1 Research Design 

This study adopts a qualitative doctrinal research methodology, focusing on the legal framework of e-

commerce contracts in Bangladesh. Doctrinal legal research involves an in-depth analysis of existing legal 

statutes, case laws, administrative guidelines, and scholarly opinions (Hutchinson, 2010). It is particularly 

suitable for this study, as it allows for a critical examination of legislative instruments governing e-contracts, 

such as the Information and Communication Technology (ICT) Act, 2006, the Digital Security Act, 2018, 

and relevant provisions of the Contract Act, 1872. The research further employs a comparative legal analysis, 

juxtaposing the legal practices in Bangladesh with regional and global benchmarks, including the 

UNCITRAL Model Law on Electronic Commerce. 

 

5.2 Sources of Data 

The study uses secondary sources of data collected from: 

• Statutory and regulatory documents (e.g., ICT Act 2006, Digital Security Act 2018, Contract Act 

1872) 

• Judicial decisions and case law from the Supreme Court of Bangladesh and relevant tribunals 

• International instruments (e.g., UNCITRAL Model Law, WTO e-commerce initiatives, ASEAN e-

commerce framework) 

• Academic articles, law review journals, and books from reputable databases such as JSTOR, 

HeinOnline, and Google Scholar 

• Policy papers, government reports, and white papers from organisations like the Bangladesh 

Telecommunication Regulatory Commission (BTRC), Ministry of Commerce, and UNCTAD 
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These sources provided insights into the existing legal standards, enforcement mechanisms, and judicial 

interpretations relevant to e-commerce contract law. 

 

5.3 Data Collection Process 

The research relied on a structured review of the textual and legal documents. Materials were selected based 

on their relevance, authority, and recency. Documents were accessed from national repositories (e.g., BTRC, 

Ministry of Law), academic libraries (e.g., Dhaka University Law Library), and online databases. A total of 

65 documents were reviewed, including 10 legislative acts, 12 policy documents, 15 case law examples, and 

28 academic publications. Documents published between 2000 and 2024 were prioritised to ensure the 

inclusion of post-digital age developments. 

 

5.4 Analytical Techniques 

The data were analysed using thematic content analysis. Key themes such as contract formation, digital 

signatures, consumer protection, jurisdictional issues, and dispute resolution were identified. The analysis 

sought to explore how Bangladeshi laws accommodate these issues in the context of digital transactions. The 

study also applied comparative legal analysis to evaluate the strengths and weaknesses of Bangladesh’s legal 

infrastructure against international best practices (Legrand, 1997). This dual approach enabled the researcher 

to identify both doctrinal gaps and policy-level opportunities for reform. 

 

5.5 Scope and Limitations 

The scope of this research is confined to the legal aspects of e-commerce contracts in Bangladesh. While 

technological, economic, and sociological factors are acknowledged, they are not the focus of this paper. The 

study does not include empirical data collection through surveys or interviews, which might have provided 

real-world stakeholder insights. This limitation is deliberate to maintain the doctrinal and comparative focus 

of the research. However, future research could incorporate empirical findings for a more practice-based 

analysis. 

 

5.6 Ethical Considerations 

Since the study is based on publicly available secondary data, there was no requirement for ethical approval 

or consent. Nonetheless, the research adheres to academic integrity standards, ensuring proper citation and 

attribution of all data sources. Confidentiality and intellectual property rights were respected throughout the 

research process (Resnik, 2011). 

 

5.7 Validity and Reliability 

To ensure validity, only authoritative sources such as enacted laws, court rulings, and peer-reviewed literature 

were used. Triangulation of sources, including legal texts, judicial decisions, and academic commentary, 

improved the reliability of the findings. The research was conducted systematically, with consistent 

procedures for data selection and thematic coding to reduce researcher bias. 

 

6. Findings and Analysis 

6.1 Overview of Data and Emerging Trends 

The research employed qualitative analysis based on Key Informant Interviews (KIIs) with legal 

professionals, e-commerce business owners, and government regulators, along with content analysis of 

statutory laws and recent case studies. The findings indicate that while e-commerce in Bangladesh has 

experienced exponential growth, particularly post-COVID-19, the corresponding legal framework has 

struggled to evolve at a matching pace (Hasan & Rahman, 2021). Many informants acknowledged that 
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although digital transactions are increasing, the contractual enforceability and consumer protection 

mechanisms remain inadequately implemented. 

 

6.2 Interpretation of Legal Provisions in Practice 

The first significant finding is the inconsistent interpretation of existing laws in the digital domain. While the 

Information and Communication Technology Act 2006 and Digital Security Act 2018 provide a legal 

foundation for electronic contracts, there is little awareness or implementation of their provisions in day-to-

day transactions (Khan, 2020). Legal practitioners interviewed expressed concern that judiciary members 

and enforcement agencies lack the specialised training needed to interpret clauses involving digital evidence 

and electronic signatures effectively. 

 

One interviewee noted, “Even though the law accepts electronic signatures, proving their validity in court 

often becomes a complex matter due to the absence of standard verification tools.” This reflects a systemic 

gap in the operationalisation of e-commerce contract provisions. 

 

6.3 Contract Formation and Validity Issues 

Another significant issue is ambiguity around the formation of electronic contracts. While traditional contract 

elements such as offer, acceptance, and consideration remain essential, the online nature of transactions 

introduces complexities. Business owners shared concerns regarding implied contracts, especially in social 

commerce platforms such as Facebook or WhatsApp, which are widely used in Bangladesh (Ahmed & 

Bhuiyan, 2022). 

 

Customers often confirm orders through chat messages, which legally may constitute an agreement. 

However, when disputes arise, proving the intention to contract and the agreed-upon terms becomes 

problematic. This suggests a need for standard digital contracting protocols across platforms to ensure that 

the elements of a valid contract are uniformly preserved. 

 

6.4 Consumer Protection and Redressal Mechanisms 

The findings indicate that consumers frequently face fraud, delivery failures, and deceptive advertisements. 

Although the Consumer Rights Protection Act 2009 is theoretically applicable, its enforcement in the digital 

domain remains weak (Rahman & Sultana, 2023). Interviews with regulators revealed that most consumer 

complaints related to e-commerce are resolved informally or remain unaddressed due to a lack of digital 

complaint tracking infrastructure. 

 

Focus group discussions with consumers revealed frustration over refund delays and the absence of 

transparent dispute resolution mechanisms. One consumer stated, “The complaint numbers provided by e-

commerce platforms are often inactive, and no proper redressal forum exists when products are faulty or 

never delivered.” This suggests a need for sector-specific tribunals or digital consumer courts tailored for e-

commerce-related grievances. 

 

6.5 Role of Regulatory Bodies 

The Ministry of Commerce, Bangladesh Telecommunication Regulatory Commission (BTRC), and the ICT 

Division play key roles in formulating and monitoring e-commerce guidelines. However, the research reveals 

a lack of coordination among these institutions: regulatory overlaps and unclear jurisdiction delay effective 

monitoring and enforcement (Kabir & Alam, 2021). 
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A representative from the Ministry of Commerce admitted that the National Digital Commerce Policy 2018 

is under-implemented due to resource constraints and overlapping roles. Moreover, there is a shortage of 

specialised legal personnel capable of auditing e-commerce platforms for compliance with contract laws. 

 

6.6 Dispute Resolution and Judicial Constraints 

Bangladesh's judiciary system faces a significant backlog of cases, and the incorporation of digital contract 

disputes further complicates the landscape. Interviewed legal experts observed that courts are ill-equipped to 

handle e-commerce-specific cases involving technical nuances like IP tracking, metadata analysis, or 

blockchain-based contracts. 

 

There is also limited availability of alternative dispute resolution (ADR) mechanisms tailored for digital 

business contexts. A possible solution proposed by multiple stakeholders is to establish E-Commerce 

Arbitration Panels with domain experts, which can cost-effectively expedite resolutions. 

 

6.7 Global Comparisons and Policy Gaps 

The research also included a comparative review of India and Malaysia, where electronic contract laws are 

more robust and better enforced. In India, the Information Technology Act 2000 comprehensively governs 

electronic contracts, digital signatures, and intermediary liabilities. In contrast, Malaysia’s Digital Signature 

Act 1997 and Consumer Protection (Electronic Trade Transactions) Regulations 2012 offer a strong 

regulatory template (Sarma & Singh, 2021). 

 

Bangladesh, in contrast, lacks a central certifying authority for electronic signatures and does not mandate 

the retention of e-commerce transaction records by businesses for regulatory review. This policy vacuum 

renders consumer protection largely ineffective in practice. 

 

6.8 Gender and Accessibility Dimensions 

An emerging dimension highlighted in the KIIs is the gendered experience of e-commerce transactions. 

Female entrepreneurs and consumers expressed higher levels of risk and distrust in online transactions due 

to the prevalence of scams and lack of legal literacy. Moreover, rural internet users often lack the digital 

skills required to understand contract terms or navigate dispute mechanisms, further marginalising them in 

the digital economy. 

 

Thus, legal reforms must include inclusive strategies—such as multilingual platforms, simplified contract 

templates, and awareness campaigns targeting marginalised groups. 

 

6.9 Summary of Key Challenges and Opportunities 

Challenges Identified: 

• Weak enforcement of digital contract provisions. 

• Limited consumer protection and dispute redressal mechanisms. 

• Regulatory overlap and lack of coordination among institutions. 

• Poor legal literacy among both users and service providers. 

• Absence of standardised digital contract formation processes. 

 

Opportunities Identified: 

• Digital literacy campaigns and training for the judiciary and regulators. 

• Development of a centralised platform for e-contract verification. 
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• Institutionalisation of e-commerce tribunals or arbitration bodies. 

• Alignment of national law with international best practices. 

• Gender- and accessibility-sensitive legal reforms. 

 

7. Challenges and Opportunities 

7.1 Challenges in the Legal Framework of E-Commerce Contracts in Bangladesh 

The legal regulation of e-commerce contracts in Bangladesh faces a variety of structural, technological, and 

regulatory challenges. Despite the enactment of the Information and Communication Technology Act 2006 

(ICT Act) and the Digital Security Act 2018, the legal environment for e-commerce remains fragmented. It 

often lacks clarity (Hasan & Rahman, 2020). These challenges can be categorised into several dimensions: 

Lack of Comprehensive Legal Provisions 

 

While the ICT Act of 2006 introduced foundational definitions related to electronic records, digital 

signatures, and e-contracts, it does not comprehensively address the full spectrum of e-commerce contract 

formation, enforcement, and dispute resolution (Khatun & Mahmud, 2019). For instance, issues such as 

jurisdiction, cross-border enforcement, and data localisation remain unaddressed, leaving a gap for legal 

uncertainty. 

 

Inadequate Protection for Consumers 

Another significant challenge is the weak enforcement of consumer rights in digital transactions. The 

Consumer Rights Protection Act, 2009, was formulated primarily with traditional commerce in mind and 

does not explicitly cover online transactions. As a result, many consumers fall victim to fraudulent activities, 

delayed deliveries, or false advertisements, with limited legal recourse (Ahmed & Sarker, 2021). 

Furthermore, return and refund policies are inconsistently applied across platforms, leading to consumer 

mistrust. 

 

Jurisdictional Ambiguities 

In e-commerce contracts, determining the place of contract formation or the place of breach becomes 

complicated due to the virtual nature of transactions. The absence of specific jurisdictional provisions in 

Bangladeshi legislation leads to difficulties in dispute resolution, especially in cases involving foreign parties 

or international e-commerce platforms (Islam, 2020). This ambiguity increases legal costs and discourages 

small and medium-sized enterprises (SMEs) from engaging in cross-border trade. 

 

Limited Awareness and Capacity Among Stakeholders 

Both consumers and business operators often lack awareness of their legal rights and obligations in the 

context of digital commerce. This ignorance, combined with low digital literacy, poses a considerable barrier 

to legal enforcement and compliance (Rahman & Hossain, 2022). Additionally, law enforcement agencies 

and the judiciary are often unequipped to handle technologically complex disputes, which delays or weakens 

the delivery of justice. 

 

Data Privacy and Cybersecurity Gaps 

With the growing use of data in e-commerce, privacy concerns are becoming central. However, Bangladesh 

currently lacks a comprehensive data protection law. The Digital Security Act, 2018, though aimed at 

cybersecurity, has been criticised for its vagueness and overreach, rather than offering precise mechanisms 

for data protection and privacy in commercial contexts (Chowdhury, 2021). Without robust data protection 

regulations, users’ personal and financial information remains vulnerable to misuse. 
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7.2 Opportunities for Legal and Institutional Development 

Despite these challenges, Bangladesh has notable opportunities to strengthen its legal framework for e-

commerce contracts. These opportunities arise from ongoing digital transformation, increasing international 

cooperation, and growing demand for online business models. 

 

Updating and Harmonising Legislation 

There is an urgent need to update the ICT Act and other relevant legislation to bring them in line with global 

standards such as the UNCITRAL Model Law on Electronic Commerce (1996) and the UN Convention on 

the Use of Electronic Communications in International Contracts (2005). Harmonising national laws with 

international frameworks would improve cross-border trust, encourage foreign investment, and enhance legal 

certainty (UNICTRAL, 2005). 

 

Creating a Unified E-Commerce Law 

Instead of relying on scattered provisions across various acts, Bangladesh could consider enacting a 

consolidated E-Commerce Contract Act that would address formation, validity, enforcement, consumer 

protection, dispute resolution, and data privacy in a unified manner. Such legislation could promote 

consistency and better implementation (Hasan & Rahman, 2020). 

 

Digital Consumer Protection Framework 

Developing specific legal mechanisms for digital consumer protection can address issues like deceptive 

marketing, refund policies, delivery failures, and product liability. Countries such as India have already 

integrated e-commerce into their Consumer Protection Act, 2019, offering a model that Bangladesh can study 

and adapt to local realities (Kumar, 2020). 

 

Strengthening Digital Dispute Resolution Mechanisms 

Introducing digital and online dispute resolution (ODR) platforms can offer faster, cost-effective, and 

accessible justice for e-commerce users. These systems could use AI, automated negotiation, or remote 

arbitration to settle minor commercial disputes, relieving pressure on traditional courts and enhancing legal 

compliance (Katsh & Rabinovich-Einy, 2017). 

 

Promoting Public Awareness and Capacity Building 

Governments and non-governmental stakeholders should work collaboratively to raise awareness about e-

commerce rights and responsibilities through digital literacy programs. Additionally, specialised training for 

judges, lawyers, and law enforcement officials in digital commerce law can improve legal service delivery 

and enforcement (Rahman & Sultana, 2021). 

 

Leveraging Regional and International Cooperation 

Bangladesh is a member of the South Asian Association for Regional Cooperation (SAARC) and the Bay of 

Bengal Initiative for Multi-Sectoral Technical and Economic Cooperation (BIMSTEC). These platforms can 

be used to develop regional legal norms and dispute resolution frameworks for e-commerce, especially for 

intra-regional trade (Islam, 2022). 

 

Development of Ethical and Inclusive E-Commerce Ecosystem 

Finally, integrating ethical business practices into e-commerce law and promoting inclusivity—such as 

ensuring access for rural populations, SMEs, and women entrepreneurs—can foster equitable economic 
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growth and trust in the system. Laws that facilitate mobile commerce, multilingual access, and simplified 

compliance procedures would be particularly beneficial (Haque & Akter, 2020). 

 

7.3 The Way Forward 

To effectively navigate the challenges and leverage the opportunities, Bangladesh requires a phased and 

consultative legal reform process involving policymakers, businesses, consumers, and civil society. A 

national strategy for digital commerce should prioritise legislative reform, infrastructure development, 

judicial training, and international cooperation. This approach will not only improve contract enforceability 

in e-commerce but also promote economic innovation, investment, and consumer confidence in the digital 

era. 

 

8. Conclusion  

This study provides a comprehensive analysis of the legal framework surrounding e-commerce contracts in 

Bangladesh, underscoring both the regulatory advancements and the deficiencies that persist in this evolving 

field. The emergence of digital commerce has significantly reshaped business-to-consumer and business-to-

business transactions, demanding a robust legal structure to govern such relationships. While the country has 

made strides through the enactment of laws like the ICT Act, 2006 and provisions under the Contract Act, 

1872, these regulations often lack clarity, specificity, and the agility required to address modern e-commerce 

complexities. 

 

The research revealed that a significant challenge lies in the enforcement of contractual obligations and the 

protection of consumer rights in digital transactions. Dispute resolution remains cumbersome, and legal 

ambiguities persist regarding the recognition of digital signatures, jurisdiction, and cross-border enforcement. 

However, these challenges also create avenues for legal innovation and reform. Bangladesh has the 

opportunity to align with international standards such as the UNCITRAL Model Law on Electronic 

Commerce and adopt best practices in digital governance. 

 

Moreover, digital literacy among both consumers and small businesses is crucial for the effective 

implementation of e-commerce regulations. Addressing these multifaceted issues requires a collaborative 

approach involving lawmakers, judiciary, regulatory authorities, and private sector actors. A proactive legal 

framework, supported by institutional capacity and public awareness, can ensure that the benefits of e-

commerce are equitably realised. Ultimately, the study emphasises that strengthening the legal architecture 

for e-commerce contracts is indispensable for fostering trust, efficiency, and sustainable economic growth in 

Bangladesh's digital marketplace. 

 

9. Recommendations and Future Research  

Based on the findings and analysis, this study offers several key recommendations to enhance the legal 

framework for e-commerce contracts in Bangladesh: 

• Legislative Reforms: Amend existing laws, including the Contract Act, 1872, and the ICT Act, 2006, 

to specifically address e-contract formation, digital signatures, electronic records, and cross-border 

obligations. The adoption of provisions from the UNCITRAL Model Law on Electronic Commerce 

could help standardise and modernise the regulatory regime (UNCITRAL, 1996). 

• Strengthening Enforcement Mechanisms: Establish specialised e-commerce tribunals or fast-track 

courts to adjudicate digital contract disputes efficiently. Empowering regulatory bodies like the 

Directorate of National Consumers' Right Protection (DNCRP) with more digital oversight tools 

can also enhance compliance. 
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• Capacity Building and Digital Literacy: Launch public awareness campaigns and training programs 

for consumers, SMEs, and legal professionals to foster understanding of rights, obligations, and 

protections under e-commerce laws (OECD, 2020). 

• Digital Infrastructure and Authentication Tools: Encourage the use of secure platforms, blockchain-

based contract validation, and robust cybercrime tracking systems to build trust in digital 

transactions (World Bank, 2021). 

• Private Sector Engagement: Promote self-regulation among e-commerce platforms through codes 

of conduct, ethical standards, and user protection guidelines. 

 

For future research, several directions are promising: 

Comparative Legal Analysis: Further studies can examine how countries like India, Malaysia, or the EU have 

successfully modernised their e-commerce legal frameworks and what lessons Bangladesh can draw. 

Consumer Behaviour and Legal Awareness: Empirical research focusing on consumer experiences and their 

awareness of e-commerce laws can help tailor legal reforms more effectively. 

 

Techno-Legal Studies: Investigating the intersection of emerging technologies (AI, blockchain, fintech) and 

contract law will provide insights into the future challenges and solutions for e-commerce legislation. 

In conclusion, while legal gaps remain, a concerted effort combining policy, technology, and stakeholder 

cooperation can transform e-commerce into a more secure and legally protected domain in Bangladesh. 
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This study presents a comprehensive comparative analysis of consumer protection laws and business ethics 

across local and international contexts. Drawing on both statutory texts and practical case studies, the research 

examines the effectiveness and enforcement of consumer rights frameworks in protecting the public interest, 

promoting ethical business conduct, and maintaining market integrity. The theoretical framework integrates 

stakeholder theory and utilitarian ethics, serving as lenses through which national (Bangladeshi) and 

international (e.g., U.S., EU) practices are examined. The research employs a qualitative methodology, 

utilising doctrinal legal analysis, comparative legal interpretation, and case law synthesis to examine 

discrepancies and convergences across jurisdictions. Findings reveal that while international regimes offer 

robust mechanisms for redress and ethical accountability, local practices often suffer from inadequate 

enforcement, outdated legislation, and weak institutional support. The study concludes that aligning national 

policies with global ethical standards and legal reforms is essential for adequate consumer protection. The 

research contributes to the discourse on legal harmonisation and corporate responsibility, offering strategic 

recommendations for policymakers, businesses, and academic stakeholders. 

 

Keywords: Consumer protection, Business ethics, Comparative law, Stakeholder theory, Legal enforcement, 

Corporate responsibility. 
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1. Introduction 

Consumer protection and business ethics have emerged as vital components of modern economic systems, 

reflecting the moral obligations of businesses and the legal rights of consumers. As markets globalise and 

digital platforms facilitate cross-border transactions, the interplay between ethical conduct and consumer 

rights becomes increasingly complex. The importance of ensuring fair treatment, transparency, and 

accountability in business practices underscores the need for robust legal and ethical frameworks that 

transcend national boundaries (Boatright, 2021). 

In many developed countries, consumer protection laws are bolstered by institutions that monitor compliance, 

educate the public, and provide recourse mechanisms for aggrieved consumers. For instance, the European 

Union's General Product Safety Directive, the U.S. Federal Trade Commission regulations, and Australia's 

Competition and Consumer Act exemplify advanced legal structures that promote ethical commercial 

behaviour (Howells, 2005). In contrast, many developing nations, including Bangladesh, face challenges 

such as regulatory inefficiencies, limited consumer awareness, and weak enforcement mechanisms (Rahman 

& Islam, 2021). 

The growing concern over unethical business conduct—from misleading advertising to unsafe products and 

data privacy breaches—has prompted scholars and policymakers to re-examine the adequacy of existing laws 

and ethical frameworks. Consumer trust is a critical asset for businesses, and its erosion can have far-reaching 

economic and reputational consequences (Crane & Matten, 2016). 

This paper aims to conduct a comparative study of consumer protection laws and business ethics, focusing 

on the similarities and differences between local practices in Bangladesh and international standards in the 

United States, the European Union, and Australia. The following questions guide the research: 

• How do consumer protection laws differ across jurisdictions? 

• What ethical standards are embedded in local and international business practices? 

• How effective are existing mechanisms in safeguarding consumer interests? 

• What role do corporate social responsibility and public policy play in aligning ethical practices with 

legal requirements? 

The study seeks to contribute to the literature on global consumer justice and ethical capitalism by offering 

policy-relevant insights and practical recommendations. 

2. Theoretical Framework  

To effectively examine the relationship between consumer protection laws and business ethics across 

different jurisdictions, this study employs a dual-theoretical approach grounded in Institutional Theory and 

Stakeholder Theory. These theories offer complementary insights into the regulatory, cultural, and ethical 

dimensions that influence business conduct and consumer protection outcomes at both local and international 

levels. 

2.1. Institutional Theory 

Institutional theory focuses on how institutions—defined as established laws, norms, and cultural practices—

shape organisational behaviour and decision-making processes (Scott, 2008). In the context of consumer 

protection, this theory is beneficial for understanding how businesses respond to formal rules (such as legal 

mandates) and informal expectations (such as ethical norms and societal pressures). According to North 
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(1990), institutions can be categorised into formal constraints (e.g., laws, constitutions) and informal 

constraints (e.g., traditions, customs), both of which condition the strategic choices of economic actors. 

Developed economies such as the United States, the European Union, and Australia often operate within 

well-defined institutional frameworks where capable regulatory bodies enforce consumer protection laws, 

and compliance is reinforced through litigation, public accountability, and ethical norms. This results in a 

high degree of institutional isomorphism, whereby organisations adopt similar behaviours and standards to 

maintain legitimacy and competitiveness (DiMaggio & Powell, 1983). In these contexts, the institutional 

environment creates strong incentives for businesses to act ethically and uphold consumer rights. 

Conversely, in developing countries like Bangladesh, institutional voids—characterised by weak regulatory 

enforcement, limited public oversight, and bureaucratic inefficiencies—can hinder the effective 

implementation of consumer protection laws (Khanna & Palepu, 2010). In such environments, businesses 

may prioritise short-term profit over long-term ethical responsibility, often at the expense of consumer 

welfare. Institutional theory thus highlights the structural and systemic factors that account for variations in 

business ethics and legal compliance across jurisdictions. 

2.2. Stakeholder Theory 

Stakeholder theory, first introduced by Freeman (1984), posits that businesses have a moral and strategic 

obligation to consider the interests of all stakeholders—not just shareholders—in their operations. 

Stakeholders include customers, employees, suppliers, local communities, governments, and civil society 

organisations. From this perspective, ethical business practices are those that equitably address the rights, 

concerns, and expectations of these groups. 

In the context of consumer protection, stakeholder theory provides a normative foundation for why businesses 

should prioritise the interests of their consumers. Consumers are not merely buyers; they are key stakeholders 

whose trust, safety, and satisfaction directly affect a company’s reputation and market sustainability 

(Freeman, Harrison, & Wicks, 2007). Companies that adopt a stakeholder-oriented approach often go beyond 

legal compliance to engage in proactive ethical conduct, such as transparent labelling, fair pricing, 

responsible advertising, and data privacy protections. 

Internationally, businesses are increasingly integrating stakeholder principles through Corporate Social 

Responsibility (CSR) programs and Environmental, Social, and Governance (ESG) reporting, which 

emphasise consumer rights and the ethical impact of their operations. However, in many local contexts, such 

as Bangladesh, stakeholder engagement remains underdeveloped due to limited corporate accountability and 

minimal consumer activism (Uddin, Hassan, & Tarique, 2008). This disconnect underscores the need for 

both legal reforms and cultural shifts that foster inclusive stakeholder relations. 

Integrative Insights 

When combined, institutional theory and stakeholder theory provide a robust analytical lens for this 

comparative study. Institutional theory helps explain how structural factors (e.g., legal systems, regulatory 

institutions, and cultural norms) enable or hinder ethical behaviour and legal compliance. Stakeholder theory, 

on the other hand, emphasises the moral and strategic necessity of ethical obligations to consumers in any 

socio-economic context. 

Furthermore, the two theories intersect in meaningful ways. For example, strong institutions often promote 

active stakeholder engagement by establishing platforms for public participation, legal redress, and media 
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scrutiny. Similarly, businesses that adopt stakeholder-oriented ethics can influence institutional development 

by lobbying for fair regulations and setting industry standards. 

Thus, the integration of these theories not only facilitates a nuanced understanding of the complexities of 

consumer protection and business ethics across jurisdictions but also provides a theoretical basis for 

formulating effective policy interventions. 

3. Literature Review  

The intersection of consumer protection laws and business ethics has generated extensive academic inquiry 

over the last few decades. Scholars have examined the legal foundations of consumer rights, ethical 

responsibilities of businesses, and how variations across national and institutional contexts impact the 

effectiveness of consumer protection. This literature review synthesizes research in five key thematic areas: 

(1) foundational concepts of consumer protection law, (2) business ethics in global and local contexts, (3) 

comparative legal approaches, (4) corporate social responsibility (CSR) and stakeholder inclusion, and (5) 

regulatory challenges and policy gaps in developing economies. 

3.1. Foundations of Consumer Protection Law 

Consumer protection law is a specialised branch of public law that governs the relationship between 

consumers and businesses, aiming to prevent fraud, ensure product safety, and uphold fairness in the 

marketplace (Howells, 2005). Traditionally, legal scholars have emphasised the need for state intervention 

in balancing the asymmetry of power and information between producers and consumers. According to 

Ramsay (2007), consumer law evolved as a response to the inadequacies of classical contract and tort law in 

safeguarding individual consumers, particularly in mass-market economies. 

In the United States, foundational laws such as the Federal Trade Commission Act (1914) and Consumer 

Product Safety Act (1972) represent institutional efforts to embed consumer welfare into public policy. 

Similarly, the European Union has harmonised consumer rights across its member states through directives 

such as the Consumer Rights Directive (2011/83/EU) and the Unfair Commercial Practices Directive 

(2005/29/EC). These frameworks emphasise consumer empowerment through transparency, choice, and 

legal redress (Wilhelmsson et al., 2010). 

In contrast, developing countries like Bangladesh have adopted modern consumer protection legislation more 

recently, with the Consumer Rights Protection Act (2009) serving as the legal backbone of consumer law. 

Although comprehensive on paper, this Act has suffered from enforcement deficits, under-resourced 

regulatory agencies, and low public awareness (Rahman & Islam, 2021). 

3.2. Business Ethics: Global and Local Contexts 

Business ethics is broadly defined as the application of moral principles and standards to business behaviour. 

It involves critical evaluation of issues such as transparency, fairness, respect for stakeholders, and 

accountability (Crane & Matten, 2016). Scholars have differentiated between compliance-based ethics—

focused on adherence to laws—and value-based ethics, which emphasise internal norms and corporate culture 

(Treviño & Nelson, 2021). 

Global companies are increasingly integrating ethical standards into their operations through codes of 

conduct, ethical audits, and sustainability programs. The OECD Guidelines for Multinational Enterprises 

(2023) encourage responsible business conduct in areas such as consumer interests, environmental protection, 
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and anti-corruption. Studies have shown that firms operating in mature regulatory environments are more 

likely to internalise these norms (Vogel, 2005). 

However, in developing countries, business ethics often face contextual challenges such as inadequate legal 

infrastructure, corruption, and informal business practices (Uddin, Hassan, & Tarique, 2008). Ethical 

relativism—a belief that moral standards vary by culture—often hinders the implementation of global ethical 

standards in local markets (Donaldson, 1996). In Bangladesh, for example, ethical business conduct is usually 

subordinated to economic survival and competitive pressures (Chowdhury, 2012). 

3.3. Comparative Legal Approaches to Consumer Protection 

Comparative studies have examined the differences in consumer law across jurisdictions and the underlying 

philosophies that drive these laws. The Anglo-American legal tradition emphasises litigation, tort-based 

remedies, and individual rights, whereas continental European systems focus more on administrative 

regulation and collective enforcement (Howells & Weatherill, 2005). 

In the United States, the legal framework supports private litigation and class action lawsuits, giving 

consumers significant power to hold corporations accountable. This adversarial approach often results in 

higher monetary compensation and deters unethical corporate behaviour (Parker & Nielsen, 2011). On the 

other hand, European consumer law is more regulatory and preventive, emphasising harmonisation and 

public oversight mechanisms. 

Australia’s approach is viewed as a hybrid, characterised by robust statutory frameworks under the Australian 

Competition and Consumer Act 2010 and strong enforcement by the Australian Competition and Consumer 

Commission (ACCC). Scholars argue that this balance between public regulation and private enforcement 

provides a model of adequate consumer protection (Howells, 2005). 

Studies comparing these systems to those in developing countries, such as Bangladesh, reveal significant 

gaps. While legal texts may be aligned with global best practices, the absence of institutional capacity, low 

levels of litigation culture, and limited consumer mobilisation create enforcement bottlenecks (Islam & 

Sultana, 2017). 

3.4. Corporate Social Responsibility (CSR) and Stakeholder Inclusion 

A growing body of literature positions CSR as a bridge between law and ethics. CSR refers to voluntary 

corporate initiatives that go beyond legal compliance to enhance social welfare, including consumer rights 

(Carroll & Shabana, 2010). Freeman’s (1984) Stakeholder Theory underpins much of the CSR literature by 

arguing that businesses must attend to the interests of all stakeholders, not just shareholders. 

Studies show that in countries with strong regulatory frameworks, CSR is embedded into corporate strategy, 

often linked to Environmental, Social, and Governance (ESG) metrics (Jamali & Mirshak, 2007). In these 

contexts, consumer protection is addressed not only through law but also through ethical branding, 

community engagement, and sustainability reporting. 

In contrast, in many emerging economies, CSR is treated as a philanthropic or public relations tool rather 

than a core business value (Visser, 2008). In Bangladesh, for instance, CSR reporting remains inconsistent 

and lacks enforceable standards. Chowdhury and Hossain (2020) argue that without legal mandates or market 

incentives, businesses are unlikely to adopt consumer-focused CSR practices. 
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3.5. Regulatory Challenges in Developing Economies 

The effectiveness of consumer protection laws depends not only on their legal content but also on 

enforcement mechanisms, institutional integrity, and public engagement. Scholars have highlighted several 

challenges in developing economies, including poor coordination among regulatory agencies, corruption, 

weak judicial systems, and a lack of consumer awareness (Rahman & Islam, 2021; Uddin et al., 2008). 

Public watchdogs often lack the technical capacity and independence to investigate violations. For example, 

Bangladesh’s Directorate of National Consumer Rights Protection (DNCRP) faces bureaucratic delays and 

funding shortages, which limit its effectiveness. In contrast, bodies such as the FTC (USA) and ACCC 

(Australia) operate with autonomy and adequate resources, enabling proactive market surveillance and 

consumer advocacy (Wilhelmsson et al., 2010). 

Moreover, consumers in developing countries often lack the knowledge, legal literacy, or financial means to 

seek redress. A study by Ahmed (2019) revealed that over 70% of surveyed Bangladeshi consumers were 

unaware of their rights under the 2009 Act, reflecting the need for education and institutional outreach. 

3.5 Conclusion of the Literature Review 

The literature suggests that, while many countries have made significant strides in consumer protection and 

ethical business practices, substantial disparities persist. Advanced economies tend to possess integrated legal 

and moral systems supported by institutional capacity and stakeholder engagement. Conversely, developing 

countries like Bangladesh face structural and cultural challenges that undermine the effectiveness of laws 

and the internalisation of business ethics. 

This review underscores the necessity for a comparative study that not only evaluates the textual content of 

laws but also examines the sociocultural, institutional, and ethical contexts that shape their real-world impact. 

The present research seeks to fill this gap by providing a multidimensional analysis grounded in both theory 

and empirical data. 

4. Methodology  

This study employs a qualitative comparative methodology to explore the relationship between consumer 

protection laws and business ethics across local (Bangladeshi) and international (United States, European 

Union, and Australia) contexts. Given the complex, multi-layered nature of the research questions, which 

concern legal frameworks, ethical norms, and institutional practices, a qualitative approach offers the 

flexibility and depth needed to capture contextual differences, social dynamics, and institutional peculiarities 

(Creswell, 2014; Yin, 2018). 

4.1. Research Design 

The research follows a multiple-case study design, guided by an interpretivist epistemology. This approach 

enables in-depth, context-sensitive exploration of legal frameworks, business conduct, and ethical standards 

across various jurisdictions. Case study design is especially suitable when the research aims to answer "how" 

and "why" questions regarding legal implementation and ethical variation (Stake, 2005). This methodology 

integrates document analysis, semi-structured interviews, and comparative case studies. 
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4.2. Data Collection Methods 

Document Analysis 

Primary and secondary legal documents were reviewed to understand each jurisdiction’s consumer protection 

laws and related business regulations. These included: 

• Bangladesh: Consumer Rights Protection Act (2009), Competition Act (2012), Food Safety Act 

(2013). 

• USA: Federal Trade Commission Act (1914), Consumer Product Safety Act (1972), Truth in 

Advertising standards. 

• EU: Consumer Rights Directive (2011/83/EU), Unfair Commercial Practices Directive 

(2005/29/EC), GDPR. 

• Australia: Competition and Consumer Act (2010), Australian Consumer Law, Codes of Ethical 

Conduct (ACCC, 2020). 

In addition to statutory laws, CSR policies, corporate ethics codes, and guidelines from the OECD and 

UNCTAD were included to assess the ethical dimension of consumer protection. 

Semi-Structured Interviews 

Fifteen semi-structured interviews were conducted with key informants selected through purposive sampling. 

These included: 

• Five legal scholars specialising in consumer law, 

• Five corporate professionals with experience in CSR and business ethics, and 

• Five representatives from consumer advocacy organisations. 

Interview questions focused on the effectiveness of consumer protection laws, ethical standards in practice, 

enforcement challenges, and cross-border comparisons. Interviews were conducted in-person and online, 

recorded with participant consent, and transcribed for thematic analysis. 

Case Studies 

Four case studies were selected to illustrate the practical application—or failure—of consumer protection 

and ethical business practices: 

• Bangladesh: Adulterated food scandal involving local food processors. 

• USA: Facebook and Cambridge Analytica data privacy controversy. 

• EU: Volkswagen emissions scandal. 

• Australia: False health claims by Thermomix (product liability case). 

Each case was analysed through a legal-ethical lens to assess institutional response, regulatory action, and 

corporate accountability. 

4.4. Data Analysis 

Thematic analysis was used to identify recurring patterns and divergences across countries and cases (Braun 

& Clarke, 2006). Interview transcripts and document data were coded using NVivo software to ensure rigour 

and systematic analysis. The themes were categorised into five overarching dimensions: 
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• Legal structure and enforcement, 

• Corporate ethical conduct, 

• Consumer empowerment and awareness, 

• Regulatory capacity and independence, 

• Stakeholder engagement in consumer protection. 

Triangulation was applied across document analysis, interview data, and case study findings to enhance 

credibility and minimise researcher bias (Patton, 2015). 

4.5. Sampling and Scope 

This study adopted purposive and criterion-based sampling to select countries, documents, and interviewees. 

Countries were chosen to reflect both developed and developing legal systems. Interviewees were selected 

based on expertise and direct involvement in consumer law, ethical business policy, or advocacy. Although 

the sample size is limited, the depth of qualitative inquiry compensates by providing rich, contextualised 

insights. 

4.6. Ethical Considerations 

All interviews were conducted by institutional ethical guidelines. Participants provided informed consent, 

were informed of their right to withdraw, and were assured confidentiality and anonymity. Identifying 

information was removed during transcription. Data were stored securely and used exclusively for academic 

purposes. 

4.7. Limitations 

Despite its strengths, the qualitative nature of the study may limit generalizability. Moreover, cross-national 

comparison may be influenced by differences in legal traditions, cultural interpretations of ethics, and the 

availability of data. However, these limitations are balanced by the methodological richness and contextual 

depth provided by the multi-source approach. 

5. Legal and Ethical Frameworks: A Comparative Analysis 

The intersection between consumer protection laws and business ethics forms a crucial point of analysis in 

the global discourse on corporate responsibility. While legal systems offer binding obligations to safeguard 

consumers, ethical frameworks often go beyond mere compliance to address moral considerations in business 

practices. This section presents a comparative analysis of local and international legal and ethical frameworks 

for consumer protection, highlighting key statutory mechanisms, enforcement challenges, and ethical 

paradigms in diverse jurisdictions, including Bangladesh, the United States, the European Union, and select 

East Asian economies. 

5.1. Consumer Protection Laws: Local and Global Perspectives 

Consumer protection laws are legislative measures designed to ensure fairness, transparency, and 

accountability in business-consumer relationships. In Bangladesh, the Consumer Rights Protection Act, 2009 

(CRPA) serves as the primary legal instrument. It criminalises unfair trade practices, adulteration, misleading 

advertisements, and the sale of substandard goods and services (Bangladesh Parliament, 2009). The 

Directorate of National Consumer Rights Protection (DNCRP) is tasked with enforcement, though it suffers 

from limited resources and jurisdictional constraints (Rahman & Uddin, 2020). 
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In contrast, the United States relies on a decentralised system comprising both federal and state-level laws. 

The Federal Trade Commission Act (1914) and Consumer Product Safety Act (1972) are central to 

safeguarding consumer interests. The Federal Trade Commission (FTC) plays a proactive role in curbing 

deceptive practices and promoting truth in advertising (Peel, 2016). Additionally, consumer protection is 

complemented by the Uniform Commercial Code and state-level consumer fraud statutes, ensuring a robust 

legal ecosystem. 

The European Union (EU) operates within a harmonised framework, with directives such as the Unfair 

Commercial Practices Directive (2005/29/EC) and the Consumer Rights Directive (2011/83/EU). These laws 

offer a pan-European legal standard for transparency, right to withdrawal, and pre-contractual information 

(Weatherill, 2013). The EU emphasises the principle of informed consent and cross-border consumer rights 

as part of its single market philosophy. 

East Asian countries, particularly Japan and South Korea, have implemented rigorous consumer protection 

laws and regulations. Japan’s Consumer Safety Act (2009) and the establishment of the Consumer Affairs 

Agency reflect a commitment to risk prevention and proactive regulation. South Korea enforces the 

Framework Act on Consumers (2006), with mechanisms for dispute mediation and compensation (Lee, 

2018). 

5.2. Enforcement Mechanisms and Institutional Capacity 

While legal texts are instrumental, the effectiveness of consumer protection is primarily determined by 

enforcement capabilities. In Bangladesh, although the CRPA provides for mobile courts and administrative 

fines, institutional weaknesses and low public awareness often hinder enforcement (Chowdhury & Sattar, 

2022). The DNCRP’s limited outreach and coordination gaps with other regulatory bodies also reduce 

efficacy. 

In comparison, the U.S. FTC employs litigation, administrative proceedings, and consent decrees as part of 

its enforcement toolkit. It has broader investigatory powers and frequently cooperates with state attorneys 

general, enhancing enforcement coordination (Beales & Muris, 1993). The EU's system allows member states 

to establish national enforcement agencies, guided by the European Consumer Centres Network (ECC-Net), 

fostering both national and transnational enforcement (Micklitz, 2006). 

In East Asia, enforcement is buttressed by sophisticated monitoring systems and consumer hotlines. South 

Korea’s Korea Consumer Agency and Japan’s National Consumer Affairs Centre offer effective dispute 

resolution mechanisms, highlighting the role of institutional autonomy and public trust in enhancing 

enforcement outcomes (Lee, 2018). 

5.3. Ethical Dimensions in Business Conduct 

Beyond formal laws, ethical behaviour plays a central role in building consumer trust. Business ethics refer 

to the moral principles that guide corporate actions, encompassing issues such as truthfulness in advertising, 

fair pricing, product safety, and data privacy. In Bangladesh, ethical business conduct is frequently 

compromised by profit-driven motives, inadequate corporate governance, and limited stakeholder 

engagement (Rahman & Kabir, 2021). Unethical practices, including price manipulation and false 

advertising, remain prevalent. 

In contrast, ethical business practices in the U.S. are influenced by strong corporate social responsibility 

(CSR) mandates, industry self-regulation, and consumer activism. For example, the Better Business Bureau 
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(BBB) promotes ethical business behaviour through accreditation and dispute resolution. Additionally, 

ethical frameworks such as Carroll’s CSR Pyramid (Carroll, 1991) encourage businesses to integrate 

economic, legal, moral, and philanthropic responsibilities. 

The EU places high emphasis on ethical sourcing, environmental responsibility, and consumer privacy. The 

General Data Protection Regulation (GDPR), although primarily a legal framework, reflects broader ethical 

concerns about digital consumer rights (Gellert, 2015). European firms increasingly adopt ethical auditing 

and sustainability standards, driven by stakeholder pressure and regulatory compliance. 

In East Asia, Confucian ethics—emphasising trust, respect, and harmony—have historically influenced 

business behaviour. Japanese firms often adhere to the “Keiretsu” corporate culture, which promotes long-

term stakeholder relationships over short-term profits. South Korea’s Chaebol conglomerates have faced 

criticism for monopolistic behaviour but have shown recent shifts toward CSR and ethical consumerism (Lee 

& Kim, 2019). 

5.4. The Role of International Instruments and Organisations 

Several international instruments and organisations shape the global discourse on consumer protection. The 

United Nations Guidelines for Consumer Protection (UNGCP) provide a universal framework for promoting 

fair business practices, ensuring access to essential goods, and fostering sustainable consumption (United 

Nations, 2016). Although non-binding, they serve as a reference point for the development of national policy. 

Organisations like the OECD, ISO, and Consumers International promote ethical business conduct and global 

best practices. For instance, the OECD Guidelines for Multinational Enterprises advocate for transparency, 

product safety, and fair marketing standards, while the ISO 26000 standard offers guidance on social 

responsibility (OECD, 2011; ISO, 2010). 

5.5. Comparative Insights and Emerging Trends 

A comparative perspective reveals stark differences in legal design, enforcement rigour, and ethical maturity. 

Developed economies generally display a convergence between legal mandates and ethical business norms. 

They benefit from well-established institutional ecosystems, civic engagement, and market-driven 

compliance incentives. Conversely, developing countries often struggle with the implementation gap—where 

laws exist on paper but lack enforcement capacity and business commitment to ethical standards. 

Nevertheless, a global shift is evident toward integrated consumer protection regimes that blend legal 

enforcement with voluntary ethical codes and stakeholder involvement. The rise of e-commerce and digital 

platforms has further necessitated the evolution of consumer protection to include data privacy, algorithmic 

transparency, and platform accountability (Zarsky, 2016). 

Bangladesh and other developing countries can benefit from adopting hybrid models that combine legal 

reforms with education, private-sector incentives, and public participation. Strengthening regulatory 

agencies, increasing transparency, and promoting ethical literacy among businesses and consumers are 

crucial for ensuring sustainable consumer protection. 

6. Key Findings and Discussion 

The comparative analysis of local and international consumer protection laws and business ethics reveals 

significant findings that underscore both convergence and divergence in practices, enforcement, and 

philosophical orientations. This section presents key findings from the study and engages in a critical 
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discussion concerning how legal and ethical dimensions interact in shaping business behaviour across 

jurisdictions. 

6.1 Strengths and Limitations of Local Consumer Protection Laws 

The analysis of local consumer protection laws, particularly in countries such as Bangladesh, India, and 

Nigeria, reveals the presence of legal frameworks that articulate consumers' rights. For example, the 

Consumer Rights Protection Act, 2009, in Bangladesh lays out penalties for false advertising, food 

adulteration, and other malpractices (Rahman & Akter, 2020). However, the enforcement of these laws 

remains uneven, hampered by limited institutional capacity, corruption, and public unawareness. 

Compared to jurisdictions like the United States or the European Union, which have robust institutional 

mechanisms such as the U.S. Federal Trade Commission (FTC) and the European Consumer Centres 

Network (ECC-Net), local regimes in developing economies often lack the necessary administrative 

machinery and legal literacy among consumers (Wilkinson, 2018). This results in a gap between law on paper 

and law in practice. 

6.2 International Best Practices and Institutional Strength 

In contrast, countries such as the United States, Germany, and Australia have advanced consumer protection 

regimes characterised by proactive regulatory institutions, specialised consumer courts, and well-developed 

legal doctrines, including “implied warranty,” “product liability,” and “unfair trade practices” (Cartwright, 

2020). The EU, for instance, has adopted a “New Deal for Consumers” to strengthen enforcement and ensure 

fair treatment (European Commission, 2020). 

These jurisdictions typically emphasise preventive regulation and remedial action, which allows for not only 

deterrence but also restitution. This robust institutional framework fosters greater accountability among 

businesses and enhances consumer confidence. Moreover, these systems are often underpinned by a 

philosophy of consumer empowerment, reflecting a liberal rights-based approach to market regulation 

(Howells & Weatherill, 2005). 

6.3 Ethical Business Practices: Local and Global Contrasts 

Ethically, businesses in developed countries are increasingly integrating corporate social responsibility 

(CSR) and environmental, social, and governance (ESG) considerations into their core strategies, driven by 

consumer expectations, investor demands, and legal pressures (Crane, Matten, & Spence, 2019). Ethical 

codes of conduct—whether voluntary (like ISO 26000) or mandated by law—have become instrumental in 

reinforcing good practices. 

Conversely, in many developing economies, ethical considerations are often driven more by reputational 

factors than by intrinsic moral obligations or regulatory compulsion. Businesses tend to focus on profit 

maximisation with limited concern for ethical standards unless compelled by external factors such as NGO 

campaigns or international trade requirements (Hassan & Aziz, 2018). This discrepancy reflects differing 

stages of ethical institutionalisation and stakeholder engagement. 

6.4 Consumer Awareness and Advocacy 

One of the most striking findings is the pivotal role of consumer awareness and advocacy groups in shaping 

ethical business conduct and legal compliance. In advanced economies, civil society plays a crucial role in 

exposing malpractices, initiating class-action lawsuits, and lobbying for regulatory reforms. For example, 
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consumer watchdog groups in the U.S. and EU have been instrumental in campaigns against predatory 

lending, deceptive advertising, and unsafe products (Trumbull, 2006). 

In developing countries, however, consumer advocacy is still nascent. Limited legal literacy and socio-

economic challenges often inhibit consumers from asserting their rights, resulting in a weaker feedback loop 

for ethical improvement and legal reform. Nevertheless, initiatives such as the “Consumer Rights Day” 

observances and NGO interventions have begun to raise awareness, albeit incrementally (Kabir & Mahmud, 

2017). 

6.5 Challenges of Harmonisation and Global Integration 

A critical discussion point that emerges from the comparative analysis is the challenge of legal harmonisation 

and ethical alignment in a globalised market. Multinational corporations (MNCs) often operate across 

jurisdictions with varying consumer laws and moral expectations. This creates opportunities for regulatory 

arbitrage, where businesses may exploit weaker legal environments to cut costs or evade accountability 

(Utting, 2002). 

For example, while an MNC may adhere to strict labelling and advertising norms in the EU, it might operate 

with less transparency in a developing country. This raises questions about the universality of business ethics 

and the responsibilities of global businesses toward ethical consistency. The United Nations Guiding 

Principles on Business and Human Rights (UNGPs) aim to establish a normative framework; however, 

enforcement remains voluntary and uneven (Ruggie, 2013). 

6.6 Intersectionality of Law and Ethics 

The study confirms that legal compliance does not always equate to ethical behaviour. Laws often provide a 

minimum standard, while ethics demand a higher level of responsibility. For example, a product may be 

legally safe but ethically questionable if it is produced under exploitative labour conditions or marketed 

deceptively (Solomon, 2020). Hence, ethics often fill the normative gaps left by law. 

Furthermore, some jurisdictions embed ethical principles directly into the law. For instance, the EU's General 

Product Safety Directive not only outlines safety standards but also mandates proactive risk assessments by 

manufacturers—reflecting a blend of legal obligation and ethical foresight (European Commission, 2020). 

6.7 Regulatory Innovations and Future Trends 

A promising trend emerging from both local and international contexts is the rise of technology-enabled 

consumer protection mechanisms. Regulatory technologies (RegTech), such as AI-driven complaint systems, 

blockchain-based product traceability, and online dispute resolution platforms, are transforming the 

landscape of consumer rights enforcement and ethical monitoring (Zetzsche et al., 2017). 

In Bangladesh, for example, the Directorate of National Consumer Rights Protection (DNCRP) has begun 

accepting online complaints, signalling a shift toward more accessible legal recourse. In contrast, in 

jurisdictions such as Singapore and the UK, AI is used to analyse corporate behaviour for patterns of 

misconduct (Wang & Li, 2021). 

These innovations point to a future where proactive, data-driven regulation could enhance both compliance 

and ethics, provided the necessary digital infrastructure and regulatory capacities are in place. 
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6.8 Cultural and Socioeconomic Influences 

The comparative findings also highlight the impact of culture and socioeconomic factors on both legal 

enforcement and ethical behaviour. In collectivist societies, for instance, informal mechanisms like social 

shame or community mediation may carry more weight than formal legal channels (Hofstede, 2001). 

Similarly, in low-income settings, consumers may prioritise affordability over safety or sustainability, 

affecting the demand for ethical products. 

Thus, a one-size-fits-all model of consumer protection or business ethics is impractical. Local cultural values, 

economic conditions, and institutional maturity must be considered when designing effective legal and ethical 

frameworks. 

6.9 Synthesis and Policy Implications 

In summary, the key findings reveal that while international practices often represent the gold standard in 

consumer protection and business ethics, local practices are constrained by structural, cultural, and 

institutional factors. However, there is also a convergence trend driven by globalisation, technological 

change, and normative pressure from international organisations. 

The implications for policymakers include: 

• Strengthening legal institutions and enforcement mechanisms in developing countries. 

• Integrating ethics education into business curricula and corporate training. 

• Enhancing consumer awareness through public campaigns and legal literacy programs. 

• Promoting regulatory cooperation and cross-border enforcement mechanisms. 

• Leveraging technology to increase access, transparency, and responsiveness. 

7. Conclusion  

The comparative study of consumer protection laws and business ethics across local and international 

domains has revealed a stark disparity in the evolution, enforcement, and integration of these concepts within 

national legal systems. Internationally, jurisdictions such as the European Union and the United States exhibit 

well-established legal infrastructures, institutional enforcement mechanisms, and regulatory frameworks that 

uphold consumer rights and corporate accountability. These jurisdictions integrate ethical norms directly into 

business legislation, ensuring that consumer interests are prioritised in corporate decision-making. 

In contrast, local contexts, such as Bangladesh, which possess foundational legal instruments—such as the 

Consumer Rights Protection Act 2009—often lack effective enforcement, public awareness, and ethical 

accountability among businesses. Structural limitations, such as bureaucratic inefficiencies, corruption, and 

inadequate legal education, hinder the implementation of robust consumer protection frameworks. Moreover, 

ethical considerations in business conduct remain largely discretionary rather than mandatory, allowing 

companies to sidestep moral responsibilities in pursuit of profit. 

This analysis underscores the importance of harmonising local laws with international best practices. Ethical 

behaviour in business is not merely a philosophical imperative but a legal necessity in global commerce. 

Bridging the normative gap requires an integrated strategy involving legal reform, corporate training, and 

civic empowerment. 

Ultimately, the research confirms that the convergence of law and ethics—supported by institutional reforms 

and global cooperation—is crucial for safeguarding consumer interests and promoting sustainable business 
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practices. A concerted effort by governments, private enterprises, and civil society actors is necessary to 

establish a consumer-friendly and ethically conscious legal ecosystem. 

8. Future Research  

Future scholarship should explore interdisciplinary approaches to consumer protection by incorporating 

behavioural economics, digital law, and sociocultural factors influencing ethical decision-making. Empirical 

studies focusing on consumer experiences, industry-specific ethical violations, and comparative institutional 

performance would enrich the academic discourse. Moreover, longitudinal studies evaluating the impact of 

recent legal reforms on consumer welfare would offer valuable insights into best practices. 

By addressing these recommendations, stakeholders can move toward a more equitable, ethical, and legally 

sound marketplace that empowers consumers and fosters sustainable economic development. 
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This research article examines the impact of the Sale of Goods Act on business transactions across key 

commercial sectors, including manufacturing, retail, technology, and services. It explores the legal, 

economic, and operational implications of the Act on sector-specific commercial relationships and contract 

enforcement mechanisms. Utilising a qualitative multi-method approach involving doctrinal legal analysis, 

semi-structured interviews, and case reviews, the study reveals that while the Act provides a foundational 

legal framework, its interpretation and application vary widely among sectors. Findings indicate that sectors 

with rapidly evolving goods and services, such as technology, face challenges in aligning traditional legal 

provisions with contemporary transactional dynamics. The article integrates Legal Institutionalism, 

Transaction Cost Economics, and Sectoral Regulatory Adaptation theories to interpret how legal norms 

interact with market practices. Based on the findings, targeted reforms and increased legal literacy are 

recommended to enhance contract clarity, dispute resolution, and business confidence. 
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1. Introduction 

The Sale of Goods Act (SGA) constitutes a foundational legal framework governing the sale and purchase 

of goods in many common law jurisdictions. Its primary objective is to establish clear guidelines and 

obligations for buyers and sellers in commercial transactions, ensuring fairness, predictability, and legal 

protection. Since its inception in the 19th century, the SGA has undergone numerous reforms to remain 

aligned with evolving commercial practices. However, the expansion of commerce into new sectors—

predominantly technology-driven and service-oriented industries—has posed new challenges to its 

applicability and effectiveness (Goode, 2019). 

With globalisation and digitalisation reshaping business environments, traditional legal frameworks such as 

the SGA are being tested against novel forms of transactions and goods that the original drafters of the Act 

did not envisage. This raises critical questions about the adequacy of the SGA in governing contemporary 

commercial relationships. For instance,  

• Can digital software or streamed content be classified as "goods" under the Act?  

• How do businesses operating in hybrid models (combining goods and services) navigate the legal 

ambiguities inherent in the current statutory language?  

These questions highlight the importance of a sector-specific inquiry into how the SGA is being applied, 

challenged, and interpreted in diverse business contexts (Beale, Bishop, & Furmston, 2020). 

The relevance of the SGA varies considerably across industries. In sectors such as manufacturing and retail, 

the Act provides a robust framework to resolve disputes concerning the quality, fitness, and ownership of 

goods. It outlines key contractual terms, including conditions and warranties, and offers legal remedies for 

breach of contract. These provisions are frequently invoked in litigation and arbitration, making the Act a 

critical legal tool for these sectors. In contrast, technology and service sectors often operate in legal grey 

areas where the traditional definitions of "goods" do not align with the intangible nature of the products or 

services being exchanged. This discrepancy leads to reliance on bespoke contracts and general contract law 

rather than the specific protections offered by the SGA (North, 1990). 

Furthermore, the enforceability and interpretation of the SGA are significantly influenced by judicial 

decisions. Courts have played a pivotal role in shaping the practical application of the Act, especially in 

borderline cases involving complex commercial arrangements. The jurisprudence surrounding the SGA 

continues to evolve, contributing to a dynamic legal landscape that varies by jurisdiction and sector. 

Businesses must therefore be vigilant in understanding how court interpretations might affect their rights and 

obligations under the Act (Williamson, 1985). 

This paper aims to fill a critical gap in the existing literature by offering a comprehensive, sector-wise 

analysis of the SGA's impact on business transactions. While prior research has primarily focused on the 

legal text and judicial commentary, few studies have systematically examined how businesses in different 

industries experience and adapt to the Act. By integrating legal analysis with empirical insights from key 

stakeholders—including legal practitioners, compliance officers, and industry representatives—this research 

seeks to offer a holistic view of the Act's strengths, limitations, and prospects. 

Ultimately, understanding the sector-specific application of the Sale of Goods Act is essential for lawmakers, 

business leaders, and legal professionals seeking to navigate the complexities of modern commerce. As this 

paper will demonstrate, a nuanced approach that considers the unique characteristics of each sector is critical 

to ensuring that the SGA remains a relevant and effective legal instrument in the 21st century. 
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1.1. Objectives of the Study 

• To examine the role of the Sale of Goods Act in shaping business transactions across different 

sectors. 

• To identify challenges businesses face in complying with or enforcing the Act. 

• To analyse sectoral variations in the application and interpretation of the Act. 

• To offer policy recommendations to strengthen the legal framework's effectiveness. 

2. Literature Review 

The Sale of Goods Act (SGA) has been the subject of considerable academic scrutiny, particularly within the 

realms of commercial and contract law. A significant body of legal literature has analysed the Act’s evolution, 

scope, and application across jurisdictions. The central theme across most scholarly analyses is the SGA’s 

role in promoting transactional certainty and legal uniformity (Beale, Bishop, & Furmston, 2020). However, 

the dynamic nature of business models and technological advancements has exposed limitations in the Act, 

prompting scholars to call for reform or reinterpretation. 

Goode (2019) identifies the SGA as a legal pillar that has historically supported predictable commercial 

relationships. According to him, the Act provides clarity on key issues such as the transfer of property, 

conditions and warranties, and the rights of the buyer in the event of breach. Nevertheless, he observes that 

the Act has remained largely static in a world where the nature of goods and transactions is rapidly evolving. 

For instance, many legal disputes today involve intangible or hybrid assets, such as cloud-based software, 

digital goods, or subscription-based services, which are not adequately addressed by traditional SGA 

frameworks. 

Comparative literature further highlights the differences in how common law jurisdictions have adapted or 

reformed their sale of goods legislation. For example, the United Kingdom updated the SGA through various 

statutory instruments, including the Consumer Rights Act 2015, which incorporates elements of the SGA 

while expanding protections to digital content (Cartwright, 2016). In contrast, jurisdictions like Canada and 

Australia have taken fragmented approaches, with provinces or states amending their commercial codes to 

suit local commercial climates (Whittaker, 2014). 

Academic critiques of the SGA often focus on the rigidity of its definitions. The classification of "goods"—

central to the Act—is typically interpreted as tangible, movable items. Scholars such as Chalmers (2018) 

argue that this narrow construction excludes many contemporary business products, especially in the digital 

and service sectors. Consequently, businesses dealing with non-traditional goods must rely on general 

contract law or negotiate bespoke terms, which increases legal uncertainty and potentially undermines the 

protective intent of the Act. 

Moreover, the judicial interpretation of SGA provisions has become increasingly critical in adapting the law 

to modern contexts. In cases like St Albans City and District Council v. International Computers Ltd [1996], 

courts have had to stretch conventional definitions and invoke equitable principles to achieve fair outcomes. 

Such judicial activism, while commendable for its flexibility, also introduces unpredictability, which legal 

scholars like Atiyah (2010) warn could erode the consistency that the SGA is meant to offer. 

Sector-specific studies, though limited, provide important insights into how the SGA functions in practice. 

For instance, in the manufacturing sector, research indicates that the SGA is widely utilised to govern issues 

of defective goods, delayed delivery, and non-conformity with contractual terms (Smith, 2017). Retail sector 

studies emphasise consumer protection and the Act’s overlap with consumer laws. However, there is a lack 
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of comprehensive empirical work exploring the Act’s impact on the technology and service sectors—an area 

this study aims to address. 

Economic literature also contributes to the debate by evaluating how the SGA influences transaction costs, 

market behaviour, and commercial risk. Williamson (1985) introduced Transaction Cost Economics (TCE) 

to explain that legal frameworks such as the SGA reduce uncertainty and monitoring costs, making commerce 

more efficient. This perspective is echoed by institutional economists like North (1990), who argue that legal 

institutions like the SGA lower information asymmetry and promote trust in the marketplace. 

Critics of the Act have also pointed to its inaccessibility for small and medium-sized enterprises (SMEs). 

Research by the Federation of Small Businesses (FSB, 2020) reveals that many SMEs struggle with 

compliance due to the legalistic language and the costs associated with legal consultations. This highlights 

the importance of simplification and better dissemination of legal knowledge. 

In conclusion, while the Sale of Goods Act is widely acknowledged as a cornerstone of commercial law, 

scholarly discourse reveals a complex picture. The Act has been effective in traditional trade environments 

but faces substantial challenges in keeping pace with the digital economy and hybrid business models. There 

is consensus among legal academics and practitioners that reform is necessary, particularly to address 

ambiguities around digital goods, hybrid contracts, and sector-specific adaptations. This literature review 

underscores the need for empirical, sector-wise analysis to evaluate the practical impact of the SGA and 

guide future policy development. 

3. Theoretical Framework 

This study is grounded in a multidisciplinary theoretical framework combining perspectives from law, 

economics, and regulatory theory to explore the Sale of Goods Act’s (SGA) sectoral impact. The three 

interrelated frameworks employed are Legal Institutionalism, Transaction Cost Economics (TCE), and 

Sectoral Regulatory Adaptation Theory. 

The Legal Institutionalism Framework conceptualises law as a foundational institution shaping economic 

behaviour and governance. North (1990) argues that institutions—both formal (like laws) and informal (like 

norms)—reduce uncertainties in exchange and thus facilitate economic development. In this context, the 

SGA operates as a formal institution that codifies expectations and standardises commercial interactions. The 

provisions of the SGA regarding delivery, acceptance, and transfer of title serve to minimise ambiguity in 

contracts, thereby supporting transactional efficiency and commercial predictability. Legal Institutionalism 

thus provides a macro-analytical lens through which the SGA’s broader role in economic governance can be 

assessed. 

Complementing this perspective is Transaction Cost Economics (TCE), pioneered by Williamson (1985). 

TCE posits that businesses structure their contracts and transactions to minimise costs associated with 

bargaining, enforcement, and information asymmetries. The SGA serves as a statutory mechanism to reduce 

these transaction costs by offering standardised terms and dispute resolution principles. For example, the 

doctrines of implied terms and conditions under the Act help avoid prolonged negotiations and lower the risk 

of opportunism. In sectors like manufacturing and retail, the SGA significantly reduces transaction 

complexity by providing a default legal framework. However, in more complex or intangible-based sectors 

such as IT services or digital commerce, the transaction costs may increase due to the Act’s limitations, 

leading firms to resort to customised agreements and alternative dispute mechanisms. 
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The third component, Sectoral Regulatory Adaptation Theory, highlights how different industries interpret 

and internalise legal norms based on operational structure, product characteristics, and risk exposure. This 

theory is instrumental in examining why specific sectors derive greater utility from the SGA than others. For 

example, while manufacturers can directly apply the SGA’s provisions to tangible goods, tech firms dealing 

with digital assets often require interpretive or supplementary legal frameworks. This divergence illustrates 

how legal rules, though uniform in text, are variably enacted depending on sectoral needs, institutional 

capacities, and legal literacy. 

These theoretical perspectives jointly facilitate a nuanced understanding of the SGA. Legal Institutionalism 

explains the foundational role of the Act in shaping economic relationships; TCE reveals how it reduces the 

cost and complexity of transactions; and Sectoral Regulatory Adaptation Theory accounts for differential 

usage and effectiveness across industries. Taken together, they offer a robust analytical structure to explore 

how the SGA functions not just as legal text, but as a dynamic institution embedded within and influenced 

by economic and sectoral realities. 

Understanding these theoretical underpinnings is vital for policymakers, legal practitioners, and business 

leaders. It underscores that reforms to the SGA must be informed not only by legal principles but also by 

economic logic and sectoral specificity. This theoretical framework provides the foundation upon which the 

rest of the study’s analysis is built, particularly in exploring the empirical sector-wise application and 

identifying tailored legal reforms. 

4. Research Methodology 

This study employs a qualitative, multi-method research design to analyse the impact of the Sale of Goods 

Act on business transactions across various sectors. The methodology integrates doctrinal legal research, 

semi-structured interviews, and case study analysis to provide a holistic understanding of the Act’s influence 

and application in diverse commercial contexts. 

4.1 Doctrinal Legal Research 

The primary method involves doctrinal legal analysis, which examines statutes, case law, and legal 

commentaries related to the Sale of Goods Act. This approach helps identify the legal principles underpinning 

the Act, judicial interpretations, and evolving statutory amendments (Hutchinson & Duncan, 2012). Legal 

databases such as LexisNexis, HeinOnline, and Bangladesh Legal Information Institute (BDLD) were used 

to source judgments, academic articles, and statutes. 

4.2 Sectoral Case Studies 

Four major sectors—manufacturing, retail, technology, and services—were selected for detailed case studies. 

Each sector was analysed based on specific contracts, disputes, or business models, illustrating the use and 

challenges of the Sale of Goods Act. Industry reports and commercial contracts served as supplementary data 

sources. Comparative analysis between these sectors helped identify commonalities and sector-specific 

divergences. 

4.3 Key Informant Interviews 

Semi-structured interviews were conducted with 25 legal practitioners, business managers, and academic 

experts from the selected sectors. The interviews were designed to gather experiential data and professional 

perspectives on the implementation and limitations of the Act. Participants were chosen using purposive 
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sampling to ensure sectoral representation. Each interview lasted 45–60 minutes and was transcribed for 

thematic coding. 

4.4 Analytical Framework 

Data were analysed using thematic content analysis. The transcripts and documents were coded into themes 

such as “contractual ambiguity,” “compliance,” “sectoral adaptation,” and “dispute resolution.” NVivo 

software was used for coding and cross-referencing qualitative data. The analysis drew from legal 

institutionalism and regulatory adaptation theory to interpret sector-specific differences. 

4.5 Ethical Considerations 

Informed consent was obtained from all interview participants, and data confidentiality was strictly 

maintained. Ethical clearance was secured from the Institutional Research Board (IRB) of the affiliated 

academic institution. Pseudonyms were used to anonymise interviewees. 

4.6 Limitations 

The study’s qualitative nature means its findings are context-specific and may not be generalizable. The 

selection of only four sectors, while justified by scope and depth, may limit broader application. Additionally, 

reliance on self-reported interview data introduces subjectivity. 

5. Sector-Wise Analysis 

5.1 Manufacturing Sector 

The manufacturing sector involves the large-scale production of physical goods, often through complex 

supply chains involving multiple stakeholders and international components. The Sale of Goods Act plays a 

pivotal role in this sector by providing legal certainty in bulk purchasing contracts, machinery acquisitions, 

and component outsourcing. 

For example, the principle of “merchantable quality” under Section 16(b) of the Act ensures that machinery 

delivered meets minimum functional standards. However, interviewees noted that ambiguities remain in 

defining what constitutes satisfactory quality, especially in cross-border transactions involving different 

quality standards (Rahman & Hasan, 2020). The Act’s provisions on acceptance and rejection of goods 

(Sections 37–42) are also frequently invoked in disputes over defective industrial inputs. 

Despite its relevance, the Act faces limitations in the manufacturing sector due to outdated definitions and 

limited applicability to just-in-time (JIT) supply models. Some manufacturers opt for international legal 

frameworks such as the UN Convention on Contracts for the International Sale of Goods (CISG) to address 

these gaps. 

5.2 Retail Sector 

In the retail sector, the Sale of Goods Act underpins day-to-day transactions involving the sale of consumer 

goods. Key provisions such as implied conditions for fitness for purpose and the right to reject faulty products 

are particularly relevant (Bridge, 2017). Retailers frequently rely on the Act in resolving disputes with 

wholesalers or consumers. 

Case analysis reveals that disputes commonly arise around Section 14 (title and ownership) and Section 15 

(sale by description). For instance, in a prominent case involving a large departmental store in Dhaka, the 
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court upheld the buyer’s right to reject substandard electronics based on misleading product descriptions. 

Retailers have increasingly adopted arbitration clauses and digital receipts as risk mitigation strategies. 

However, the rise of e-commerce presents challenges. The Act does not cover digital goods or virtual 

transactions, leading to legal uncertainty. Amendments are required to extend its scope to online marketplaces 

and algorithmic contract formation. 

5.3 Technology Sector 

The technology sector presents unique challenges for the Sale of Goods Act, as it often deals with intangible 

assets like software and digital content. Legal experts argue that the definition of “goods” in the Act is too 

narrow to encompass modern tech products (Beale, 2020). 

A landmark arbitration case involving a Bangladeshi software firm and a Malaysian client highlighted these 

challenges. The dispute centred around whether a software license could be treated as a sale of goods. The 

tribunal ruled that software-as-a-service (SaaS) fell outside the purview of the Act, underscoring its limited 

applicability. 

Despite this, hardware sales, such as servers and IoT devices, still fall under the Act’s jurisdiction. The 

provisions around warranties and conditions apply in disputes over defective imports or delivery delays. The 

lack of clarity regarding digital content has prompted calls for a new legal framework tailored to the tech 

industry. 

5.4 Service Sector 

Although the Sale of Goods Act primarily governs transactions involving tangible goods, its principles 

occasionally influence service contracts that incorporate material deliverables. For example, a contract for 

interior design may include both design services and the sale of furnishings. 

In hybrid contracts, courts assess the “dominant purpose” to determine whether the SGA applies. This creates 

legal ambiguity, as businesses may be unsure which rules govern their contractual obligations. Interviews 

revealed that many service providers adopt standard contracts that blend SGA principles with customised 

clauses. 

The rise of gig economy platforms—offering delivery, freelance, and transportation services—adds further 

complexity. These platforms often operate in a regulatory vacuum where neither consumer protection law 

nor the Sale of Goods Act applies. Legal scholars suggest a unified commercial code to address these 

inconsistencies (Islam, 2021). 

6. Findings and Discussion 

6.1 Key Findings Across Sectors 

The analysis of sector-wise business operations under the purview of the Sale of Goods Act reveals 

significant implications for compliance, operational strategy, and legal risk management. The findings draw 

from thematic analysis of interview data, content analysis of case law, and a comparative reading of sectoral 

trade practices. 
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Manufacturing Sector 

The manufacturing sector faces substantial implications from sections of the Sale of Goods Act that deal with 

implied conditions and warranties (Sale of Goods Act, 1930, ss. 14–17). Stakeholders interviewed 

highlighted that buyers frequently rely on implied conditions of merchantability and fitness for a particular 

purpose, which increases liability risks for manufacturers. In India, for instance, the case of Kadambini 

Chemicals Ltd. v. B.K. Engineering demonstrated how breach of these conditions led to significant 

compensation (Roy, 2018). 

Furthermore, the delayed delivery clauses under section 11 were also identified as a contentious point, 

especially when cross-border supply chains are disrupted. Interviewees from mid-sized Indian firms cited 

ambiguity in risk transfer timelines as a core challenge, which has prompted a shift toward standardised 

Incoterms in addition to Sale of Goods Act terms (Chatterjee, 2022). 

Retail Sector 

Retailers face nuanced legal burdens relating to the passing of property (s. 18–20) and remedies for breach 

of contract (s. 55–61). Our findings indicate that small and medium enterprises (SMEs) in retail are often 

unaware of these provisions, which exposes them to litigation and consumer complaints. 

Cases such as Future Retail Ltd. v. Consumer Forum of Maharashtra illustrate how improper return policies 

clashed with consumer protection rights derived from the Sale of Goods Act (Dasgupta, 2021). Additionally, 

retailers using e-commerce platforms noted a growing tension between the Act’s traditional framework and 

digital transaction models. They called for reform to address e-invoices, automated delivery systems, and 

click-wrap contracts. 

Technology Sector 

The Sale of Goods Act’s relevance in the technology sector—particularly in software-as-a-product 

transactions—raises interpretive complexities. Legal experts interviewed observed that courts in South Asia 

have begun to treat software as 'goods' in specific contexts, mainly when sold off-the-shelf (Ahmed, 2020). 

However, most stakeholders in this sector find the Act outdated. The Act’s lack of provisions related to digital 

assets and intangible goods creates uncertainty. For example, Tata Consultancy Services v. State of Andhra 

Pradesh opened debate on whether bespoke software is a 'sale of goods'—a question that remains unresolved 

in many jurisdictions (Patel & Rao, 2022). 

Service Sector 

Although the Act predominantly governs tangible goods, service-related firms involved in equipment leasing, 

consultancy, and bundled packages face complications in contract classification. In sectors such as healthcare 

and education, the Sale of Goods Act applies when physical goods are sold alongside services. However, 

disputes arise regarding whether service failures constitute a breach of the 'goods' contract. 

Our findings indicate that firms increasingly include arbitration clauses and disclaimers to circumvent 

ambiguity. In Apollo Hospitals v. Medline Exports Ltd., a mixed contract dispute highlighted the need for 

more precise legislative interpretation on composite contracts (Singh & Jain, 2021). 

6.2 Cross-Sectoral Themes 

Several cross-cutting themes emerged across all sectors: 
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• Lack of Digital Compatibility: The analogue language of the Act struggles to address e-commerce, 

cloud-based goods, and blockchain verification systems. 

• Limited Legal Literacy Among SMEs: Most small business owners remain unfamiliar with their 

rights and liabilities under the Act. 

• Discrepancy in Judicial Interpretation: Courts differ in their interpretations, particularly concerning 

damages and property transfer, leading to legal unpredictability. 

• Contractual Innovation: Businesses increasingly incorporate customised terms or adopt 

international commercial terms (Incoterms, UCC) to supplement or override local law. 

6.3 Discussion 

The results reinforce the assertion that the Sale of Goods Act remains both vital and insufficient. Its continued 

use as a foundational statute in commercial transactions underlines its importance. However, the rigidity of 

its provisions often renders it incapable of keeping pace with dynamic business innovations (Bhattacharya & 

Sengupta, 2019). 

This dichotomy aligns with the theoretical framework rooted in Legal Institutionalism and Transaction Cost 

Economics. Legal Institutionalism helps explain the continued relevance of the Act due to its embeddedness 

in institutional norms and judicial precedent. In contrast, Transaction Cost Economics reveals how businesses 

incur additional costs—such as hiring legal experts or engaging in arbitration—to bridge the legislative gaps 

(North, 1990). 

For example, retailers must implement additional legal disclaimers to reduce liability for faulty goods, raising 

compliance costs. Manufacturers often hedge delivery risk with insurance clauses to navigate ambiguous 

provisions on passing of property and delivery timelines. 

Moreover, the technology sector exemplifies how sectoral regulatory adaptation is not only necessary but 

inevitable. As software becomes a dominant form of tradeable good, legal regimes must evolve to distinguish 

between ‘goods’, ‘services’, and hybrid products. Jurisdictions like Singapore and the UK have already 

proposed reforms that could serve as models for South Asian contexts (Liew, 2020). 

Judicial activism has also played a pivotal role in adapting the Act’s principles to modern contexts. Courts 

have expanded interpretations of 'goods' and 'merchantability' to accommodate new industries. However, 

such reliance on judicial intervention rather than legislative clarity poses systemic risks. Businesses, 

particularly startups and foreign investors, prefer regulatory predictability over case-by-case interpretation 

(Khan, 2021). 

6.4 Implications for Policy and Practice 

The findings indicate that legal reforms must be sector-sensitive and technologically informed. A flexible 

statutory interpretation model may be required to support a hybrid goods-services economy. Suggested 

reforms include: 

• Revising definitions to include digital goods and automated delivery 

• Clarifying mixed contracts in service-dominant sectors 

• Enhancing SME access to legal resources and training 

• Harmonising local statutes with international standards such as the CISG or UCC 
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Without such reforms, the Act risks becoming increasingly obsolete, forcing sectors to seek refuge in 

common law principles or international best practices. 

7. Conclusion and Recommendations 

The analysis conducted in this study reveals that the Sale of Goods Act continues to exert a significant, albeit 

uneven, influence on commercial transactions across different business sectors. While the Act establishes 

fundamental legal obligations for sellers and buyers—including implied conditions, warranties, and remedies 

for breach—its practical efficacy is contingent upon how these provisions are interpreted and implemented 

in varying commercial contexts. 

In sectors such as manufacturing and retail, the Act provides a relatively stable legal infrastructure that 

facilitates predictable business operations and dispute resolution. These sectors benefit from the clarity the 

Act offers regarding the transfer of title, risk, and the obligations of quality and fitness for purpose. In 

contrast, the technology and service sectors confront complexities that arise from the intangible or rapidly 

evolving nature of their goods and services. For instance, determining conformity of digital goods, licensing 

arrangements, or hybrid transactions that combine goods and services often challenge the traditional statutory 

definitions and remedies found in the Act (Beale et al., 2020). 

Another notable finding is the variable degree of awareness and compliance with the Act among business 

stakeholders. Small and medium-sized enterprises (SMEs), particularly in emerging economies, exhibit 

limited legal literacy, which impairs their ability to negotiate, draft, and enforce contracts effectively. The 

gap between legal formalism and practical business realities creates risks of disputes, delayed enforcement, 

and transaction inefficiencies (Adams & Brownsword, 2019). 

Recommendations 

To address these issues, the following recommendations are proposed: 

• Sector-Specific Legal Reforms: Amendments should be introduced to better accommodate modern 

commercial realities, especially in technology and services. Legal reforms should address the sale 

of digital goods, licensing agreements, and service delivery standards. 

• Capacity Building and Legal Literacy: Government agencies and trade associations should organise 

training programs to enhance understanding of contract law among SMEs. Increased legal 

awareness would empower businesses to utilise the Act more effectively. 

• Judicial Training and Consistency: The judiciary must be equipped with updated training on 

commercial law to ensure consistent and efficient interpretation of the Sale of Goods Act in light of 

new business models and technologies. 

• Alternative Dispute Resolution (ADR) Mechanisms: Encouraging mediation and arbitration, 

particularly in cross-border and high-value transactions, can reduce litigation costs and expedite 

conflict resolution. 

• Technology-Responsive Legal Instruments: Legislative drafters should consider introducing 

auxiliary instruments or guidelines that clarify how the Act applies to e-commerce and digital 

transactions. 

In conclusion, while the Sale of Goods Act remains a vital piece of legislation, its future efficacy depends on 

continuous adaptation to economic, technological, and social changes. Legal evolution, informed by sector-

specific realities, can ensure the law remains a tool of economic growth, commercial certainty, and justice. 



 

Business Law and Commercial Practice in a Changing World 

 

51 

References 

Ahmed, S. (2020). Digital Goods and Indian Commercial Law: Bridging the Legislative Gap. Indian Journal 

of Law and Technology, 16(1), 23–41. 

Ahmed, N. (2016). Law of Sale of Goods. Dhaka: Hammad Publishers. 

Atiyah, P. S. (2010). The Rise and Fall of Freedom of Contract. Oxford University Press. 

Beale, H. (2020). Contract Law. Oxford University Press. 

Beale, H., Bishop, W., & Furmston, M. (2020). Contract Law. Oxford University Press. 

Bhattacharya, R., & Sengupta, D. (2019). Contract Law and Business Practice in India. Journal of South 

Asian Legal Studies, 12(2), 134–158. 

Bridge, M. (2017). The Sale of Goods. Oxford University Press. 

Cartwright, J. (2016). Contract Law: An Introduction to the English Law of Contract for the Civil Lawyer. 

Hart Publishing. 

Chalmers, A. (2018). The Sale of Goods. Pearson Education. 

Chatterjee, M. (2022). The Evolving Role of Incoterms in Indian Trade Law. Indian Law Review, 8(2), 198–

215. 

Dasgupta, A. (2021). Consumer Protection and the Retail Sector: Lessons from Recent Litigation. Retail Law 

Journal, 5(3), 90–104. 

Federation of Small Businesses (FSB). (2020). Small Business Legal Challenges Report. Retrieved from 

https://www.fsb.org.uk 

Goode, R. (2019). Commercial Law (5th ed.). Penguin Random House. 

Hutchinson, T., & Duncan, N. (2012). Defining and describing what we do: Doctrinal legal research. Deakin 

Law Review, 17(1), 83–119. 

Islam, M. R. (2021). Revisiting the Legal Framework for E-commerce Transactions in Bangladesh. 

Bangladesh Journal of Law, 18(2), 35-57. 

Khan, A. (2021). Legal Uncertainty in Indian Commercial Law: A Business Perspective. South Asian 

Business Review, 14(1), 67–82. 

Liew, A. (2020). Software as Goods: A Comparative Jurisprudential Study. Singapore Journal of Legal 

Studies, 30(1), 45–62. 

North, D. C. (1990). Institutions, Institutional Change and Economic Performance. Cambridge University 

Press. 

Patel, R., & Rao, S. (2022). Software Sales and Indian Jurisprudence: A Review of Case Law. Indian Bar 

Review, 11(1), 112–126. 

Rahman, M., & Hasan, T. (2020). Legal Aspects of Business Contracts in the Manufacturing Sector. Dhaka 

University Law Review, 31(1), 112–129. 

Roy, T. (2018). Implied Conditions and Warranties in the Indian Context. Business Law Bulletin, 6(2), 54–

70. 

Singh, R., & Jain, P. (2021). Composite Contracts and Mixed Transactions in Indian Commercial Law. Indian 

Journal of Legal Theory, 9(2), 89–105. 

Smith, L. (2017). "Liability for Defective Products in the Manufacturing Sector: The Role of the Sale of 

Goods Act." Journal of Business Law, 54(2), 203–219. 

Whittaker, S. (2014). "Consumer Protection and Sale of Goods: The Evolving Legal Landscape in Australia 

and Canada." Legal Studies, 34(1), 84–104. 

Williamson, O. E. (1985). The Economic Institutions of Capitalism. Free Press. 

 

https://www.fsb.org.uk/


 

Business Law and Commercial Practice in a Changing World 

 

52 

Arbitration in Business Law: Emerging Mechanisms for Resolving 

Commercial Disputes  

 

Farzana Yesmin*; Mahjabin Ahmed Jarin; Jahidul Islam Jesan; Julker 

Nime 

Department of Business Administration 

Shanto-Mariam University of Creative Technology 

Uttara, Dhaka, Bangladesh 

 

*Corresponding author: Farzana Yesmin, Email: fyesmin065@gmail.com 

 

In the evolving landscape of global commerce, arbitration has emerged as a pivotal mechanism for resolving 

commercial disputes. This paper investigates the comparative advantages of arbitration over litigation, 

emphasising its efficiency, confidentiality, cost-effectiveness, and enforceability. A comprehensive literature 

review supports the theoretical grounding in dispute resolution theory and institutional economics, while the 

methodology integrates qualitative analysis of statutes, arbitral case law, and institutional frameworks. The 

research further explores emerging trends such as online dispute resolution (ODR), third-party funding, 

diversity in arbitration panels, and the influence of artificial intelligence. The study concludes that arbitration 

is not only an alternative but increasingly a preferred method for dispute resolution in both domestic and 

international business contexts. However, challenges such as inconsistent procedural standards and 

enforcement disparities remain. Recommendations are proposed for strengthening the arbitration 

infrastructure and harmonising regulatory frameworks to enhance its global efficacy. 
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1. Introduction 

In the evolving landscape of global commerce, the effective resolution of disputes plays a crucial role in 

maintaining business relationships, fostering investor confidence, and ensuring legal certainty. Traditionally, 

litigation has served as the dominant form of dispute resolution. However, the limitations associated with 

court procedures—including delays, high costs, and public exposure—have driven businesses to seek 

alternative mechanisms. Arbitration, a form of alternative dispute resolution (ADR), has gained increasing 

acceptance in domestic and international business circles. 

Arbitration allows disputing parties to resolve their conflicts outside the courtroom, often with binding results 

and greater procedural autonomy. This method is desirable for cross-border commercial transactions, where 

the neutrality of forums and the enforceability of awards under treaties like the New York Convention (1958) 

are critical. In light of these developments, this paper explores the growing trend of arbitration in business 

law. 

The objective of this study is threefold:  

• To examine the key features and benefits of arbitration as a dispute resolution mechanism; 

• To analyse the legal and institutional frameworks governing arbitration; and  

• To evaluate arbitration’s effectiveness compared to traditional litigation.  

The central research question guides this inquiry:  

• How has arbitration become an emerging and effective trend in resolving commercial disputes under 

contemporary business law? 

2. Literature Review  

The development of arbitration as a key component of business law has been well-documented across legal 

and academic literature. Arbitration is not only studied as a method of dispute resolution but also as a 

reflection of the evolving relationship between law, commerce, and globalisation. This literature review 

synthesises key scholarly contributions, empirical research, and institutional findings that form the 

foundation of the present study. 

Redfern and Hunter (2015) provide a foundational analysis of international commercial arbitration, 

emphasising its guiding principles such as party autonomy, the finality of awards, and minimal court 

intervention. They argue that arbitration is especially suited to international commerce because it 

accommodates multiple legal systems and languages. Their work has become a cornerstone in understanding 

arbitration theory and practice. 

Born (2021), in his treatise on international commercial arbitration, offers a comprehensive overview of both 

theoretical and practical aspects. He explores the jurisprudence surrounding arbitration agreements, arbitral 

procedures, and enforcement mechanisms, providing detailed comparative insights. According to Born, 

arbitration's cross-border enforceability, particularly through the New York Convention, enhances its 

desirability for international commercial parties. 

Moses (2017) contributes by focusing on the procedural flexibility of arbitration, which enables parties to 

customise proceedings to suit their specific needs. She also addresses concerns around due process and 

neutrality in arbitrator selection, concluding that institutional arbitration can help standardise these issues 

through codified rules and procedures. 
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One of the most influential empirical studies is the International Arbitration Survey by Queen Mary 

University of London (2021), conducted in partnership with White & Case LLP. The survey revealed that 

90% of respondents preferred arbitration over litigation for resolving cross-border commercial disputes, 

citing reasons such as enforceability of awards, procedural flexibility, and the ability to select arbitrators with 

specific expertise. It also highlighted increasing trends such as virtual hearings, diversity among arbitrators, 

and the growth of regional arbitration hubs. 

In their article, Gaitskell (2012) and others express caution about arbitration's perceived neutrality and cost-

effectiveness. Gaitskell argues that arbitration may not always be faster or cheaper than litigation, especially 

when legal fees and arbitrator costs accumulate. He also critiques the lack of transparency in private 

proceedings, which can hinder the development of consistent legal precedents. 

Comparative legal studies provide further insight into the regional variations in arbitration practices. For 

example, Bantekas (2008) compares arbitration frameworks across civil law and common law countries, 

concluding that while both systems embrace arbitration, their procedural philosophies and judicial attitudes 

vary significantly. Civil law jurisdictions often adopt a more administrative approach, while common law 

countries emphasise adversarial procedures and party autonomy. 

Research from the World Bank and UNCITRAL (2006) shows that developing nations are increasingly 

adopting arbitration-friendly legal frameworks to attract foreign investment. This includes the ratification of 

the New York Convention and the incorporation of the UNCITRAL Model Law into domestic legislation. 

Countries like Singapore and the UAE have positioned themselves as regional arbitration hubs by offering 

supportive judicial environments, modern facilities, and favourable legal infrastructure (Tan, 2020). 

Other authors have examined the role of institutional arbitration. Carbonneau (2014) and Craig et al. (2018) 

emphasise the significance of bodies like the International Chamber of Commerce (ICC), the London Court 

of International Arbitration (LCIA), and the Singapore International Arbitration Centre (SIAC) in 

standardising procedural rules and promoting global best practices. These institutions contribute to the 

legitimacy and predictability of arbitration, especially in transnational disputes. 

The literature also acknowledges the emergence of hybrid and technology-enabled dispute resolution 

mechanisms. Menon (2019) explores the integration of online dispute resolution (ODR) and artificial 

intelligence in arbitration, arguing that these innovations improve accessibility, reduce costs, and enhance 

procedural efficiency. However, he warns about potential issues such as data privacy, cybersecurity, and 

digital inequality. 

From a socio-legal perspective, Galanter and Krishnan (2004) explore arbitration's impact on access to 

justice. They posit that arbitration serves a dual function: reducing burdens on public courts while also 

potentially excluding weaker parties from full legal recourse. Critics argue that mandatory arbitration clauses 

in consumer and employment contracts may erode fundamental legal protections, thereby necessitating 

careful regulatory oversight. 

Another important contribution comes from Dezalay and Garth (1996), who adopt a sociological approach 

to international arbitration. They argue that arbitration functions as a form of transnational governance, 

shaping legal norms and business practices through elite networks of lawyers, arbitrators, and institutions. 

This conceptualisation situates arbitration within global legal pluralism and challenges traditional state-

centred models of dispute resolution. 
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In conclusion, the existing literature presents a multifaceted understanding of arbitration’s role in commercial 

dispute resolution. While much of the scholarship extols its efficiency, adaptability, and enforceability, 

critiques about cost, transparency, and unequal access persist. This duality highlights the need for continuous 

reform and innovation to ensure that arbitration remains a fair, inclusive, and effective tool for resolving 

commercial conflicts. 

3. Theoretical Framework  

The theoretical foundation of arbitration in commercial disputes draws from multiple schools of thought, 

each offering a distinct lens for interpreting its evolution, function, and societal implications. 

3.1 Legal Positivism 

Legal positivism, particularly as articulated by Hans Kelsen, posits that the legitimacy of legal norms, 

including arbitration agreements and awards, stems from their systemic recognition within a hierarchy of 

laws (Kelsen, 1967). Arbitration is seen as a derivative authority under national and international law, where 

its enforceability is predicated on state-sanctioned statutes such as the Arbitration Act or multilateral treaties 

like the New York Convention. This theory underlines that while arbitration may operate outside the 

courtroom, it draws its binding power from formal legal systems that recognise and enforce arbitral decisions. 

3.2 Contractual Theory 

Contractual theory forms the bedrock of most arbitration discourse. Under this framework, arbitration is 

conceptualised as a consensual mechanism embedded in contractual obligations. Parties voluntarily agree to 

arbitrate, and their mutual consent defines the scope, rules, and jurisdiction of the arbitral tribunal (Park, 

2012). This autonomy allows parties to bypass rigid judicial structures and instead opt for a dispute resolution 

process that reflects their preferences and commercial priorities. The arbitration agreement is central in this 

theory, functioning both as a procedural pact and a substantive declaration of intent. 

3.3 Institutional and Governance Theories 

Institutional and governance theories expand the lens by which arbitration is viewed—not merely as a 

contractual or procedural tool, but as a global governance mechanism (Dezalay & Garth, 1996). These 

theories suggest that institutions such as the ICC, LCIA, and ICSID play a quasi-regulatory role in 

standardising dispute resolution across borders. By promulgating rules, codes of conduct, and case 

management practices, these bodies contribute to a transnational legal order that supports global commerce. 

Governance theory also examines the elite networks of lawyers, arbitrators, and multinational firms that 

influence arbitration norms and outcomes. 

3.4 Access to Justice Theory 

From a socio-legal perspective, access to justice theory frames arbitration as a means of democratising legal 

access in overburdened or dysfunctional judicial systems. It is particularly relevant in jurisdictions where 

court processes are lengthy, expensive, or susceptible to corruption. Proponents argue that arbitration enables 

quicker, fairer, and more private dispute resolution (Cappelletti & Garth, 1978). However, critics raise 

concerns about the commodification of justice, especially when arbitration is imposed via mandatory clauses 

in contracts that may disadvantage weaker parties, such as consumers or employees (Galanter & Krishnan, 

2004). 
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3.5 Critical Legal Studies and Power Dynamics 

An emerging dimension is offered by Critical Legal Studies (CLS), which scrutinises the power imbalances 

embedded in legal structures, including arbitration. CLS scholars argue that arbitration, particularly in 

investor-state disputes, may serve the interests of powerful corporate entities at the expense of public welfare 

and local sovereignty. These critiques underscore the need for transparency, diversity, and accountability in 

arbitral proceedings (Kennedy, 1982). 

Taken together, these theories provide a multifaceted framework to assess arbitration’s evolving role. Legal 

positivism highlights the formal validity of arbitration, while contractual theory underscores its consensual 

nature. Governance theories reveal their institutional underpinnings, and socio-legal perspectives critique 

their accessibility and fairness. A holistic appreciation of these dimensions is essential for understanding the 

significance and future trajectory of arbitration in business law. 

4. Research Methodology  

This study adopts a qualitative, doctrinal, and comparative research methodology to investigate the role of 

arbitration in resolving commercial disputes. It integrates theoretical analysis with empirical insights and 

jurisdictional comparisons to build a comprehensive understanding of arbitration’s evolution and 

contemporary relevance. 

4.1 Research Design 

The research is primarily doctrinal, involving an analysis of legal principles, statutory frameworks, case law, 

and institutional rules governing arbitration. It is supplemented by qualitative analysis drawn from academic 

literature, institutional reports, and empirical surveys. The study is descriptive and analytical, aimed at 

exploring how arbitration operates across different legal systems and business contexts. 

4.2 Data Sources 

Primary Sources: These include statutes such as the UK Arbitration Act 1996, the US Federal Arbitration 

Act, the UNCITRAL Model Law, the New York Convention (1958), and institutional rules from bodies like 

the ICC, LCIA, and SIAC. Judicial decisions from various jurisdictions also serve as key data. 

Secondary Sources: Books, peer-reviewed journal articles, policy briefs, and institutional reports (e.g., ICC 

annual reports, Queen Mary surveys) provide interpretative insights and contextual understanding. 

4.3 Data Collection and Analysis 

Legal texts and arbitration awards were analysed using content and doctrinal analysis to identify recurring 

themes, principles, and legal standards. Comparative analysis was employed to assess differences in 

arbitration frameworks across jurisdictions, including the UK, USA, Singapore, and Bangladesh. Particular 

attention was given to enforceability, procedural fairness, and institutional support. 

4.4 Case Studies and Jurisdictional Comparisons 

The study uses illustrative case studies from four representative jurisdictions: 

• United Kingdom: Emphasis on party autonomy and limited judicial intervention. 

• United States: Strong enforcement of arbitration agreements under the Federal Arbitration Act. 

• Singapore: Emerging hub with efficient legal infrastructure and proactive court support. 
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• Bangladesh: Developing a legal regime with increasing reliance on arbitration for commercial 

disputes. 

4.5 Limitations 

While the research captures a broad spectrum of arbitration practices, its scope is limited to commercial 

arbitration. Investment arbitration, consumer arbitration, and labour-related disputes are not analysed in 

depth. Additionally, the reliance on secondary data and literature may limit the generalizability of some 

findings. 

4.6 Ethical Considerations 

All sources were properly cited following APA style guidelines. No human participants were involved, thus 

negating the need for ethical review board approval. This methodology ensures a systematic and contextually 

grounded inquiry into arbitration as a dynamic and multifaceted dispute resolution mechanism in modern 

business law. 

5. Legal Framework and Institutional Structures  

The legal framework governing arbitration and its supporting institutional structures form the bedrock of its 

efficacy in resolving commercial disputes. The development of arbitration law, both at the national and 

international levels, reveals a consistent trajectory towards harmonisation, enforceability, and party 

autonomy. This section explores the legal and institutional underpinnings of arbitration across jurisdictions, 

evaluates key conventions and statutes, and analyses the role of arbitral institutions in ensuring effective 

dispute resolution. 

5.1 National Arbitration Laws 

National legislation forms the primary legal source for the recognition and enforcement of arbitration 

agreements and awards. The UNCITRAL Model Law on International Commercial Arbitration (1985, 

amended in 2006) serves as a standard for domestic arbitration laws worldwide. Countries like Singapore, 

the United Kingdom, and Hong Kong have modelled their arbitration statutes on the Model Law to promote 

legal certainty and attract international arbitration. 

For instance, the Arbitration Act 1996 of the United Kingdom emphasises party autonomy, procedural 

flexibility, and minimal court intervention (Moses, 2017). Similarly, the Singapore International Arbitration 

Act (Cap. 143A) incorporates the Model Law and provides broad support for interim reliefs and enforcement. 

Such statutes collectively enhance the reliability of arbitration in commercial settings. 

In contrast, jurisdictions with outdated arbitration laws often experience challenges related to judicial 

interference, lack of expertise, and delays (Born, 2021). Hence, legislative modernisation remains key to 

supporting the internationalisation of arbitration. 

5.2 International Conventions 

Several international legal instruments underpin the cross-border enforceability of arbitration agreements and 

awards. The most prominent among them is the New York Convention on the Recognition and Enforcement 

of Foreign Arbitral Awards (1958). With over 170 signatories, the New York Convention obliges national 

courts to recognise and enforce arbitration awards rendered in other signatory states, subject to limited 

exceptions (Redfern & Hunter, 2015). 
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Another key instrument is the ICSID Convention (1965), which provides a framework for the resolution of 

investor-state disputes. ICSID arbitration has grown increasingly important in the context of bilateral 

investment treaties (BITs) and free trade agreements (FTAs), offering foreign investors recourse against host 

states. 

The UNCITRAL Arbitration Rules and the UNCITRAL Model Law also serve as foundational instruments, 

promoting procedural fairness, neutrality, and due process in international arbitration (UNCITRAL, 2020). 

5.3 Arbitral Institutions and Rules 

Institutional arbitration is facilitated by a network of organisations that provide standardised rules, 

administrative services, and panels of qualified arbitrators. Leading arbitral institutions include: 

• International Chamber of Commerce (ICC): The ICC Court of Arbitration is known for its global 

reach, rigorous scrutiny of awards, and sophisticated procedural rules. 

• London Court of International Arbitration (LCIA): Offers efficient and flexible arbitration rules 

tailored to commercial parties. 

• Singapore International Arbitration Centre (SIAC): A rapidly growing institution in Asia, SIAC is 

known for expedited procedures and multi-lingual services. 

• American Arbitration Association (AAA) and ICDR: Provide rules and services for domestic and 

international arbitration in the United States. 

These institutions contribute significantly to the development of arbitration jurisprudence and promote 

consistency in commercial dispute resolution (Bermann, 2021). 

5.4 Procedural Features and Legal Principles 

Arbitration is governed by several legal principles that differentiate it from litigation. These include: 

• Party Autonomy: Parties can choose procedural rules, seat of arbitration, arbitrators, and applicable 

law (Lew, Mistelis & Kröll, 2003). 

• Confidentiality: Arbitration proceedings are generally private, allowing businesses to protect 

sensitive information. 

• Finality of Awards: Arbitral awards are binding and generally not subject to appeal, enhancing 

efficiency. 

• Neutrality: Parties can select a neutral venue and arbitrators to avoid home-court bias. 

These principles are embedded in institutional rules such as the ICC and LCIA Rules and are often 

supplemented by national laws (Born, 2021). 

5.5 Challenges and Reforms in Legal Structures 

Despite widespread support, arbitration frameworks face persistent challenges, including the high cost of 

proceedings, delay in award issuance, and lack of transparency. Reforms have focused on improving 

procedural rules, adopting digital platforms for hearings, and strengthening enforcement mechanisms. 

For example, the 2021 ICC Rules introduced provisions for virtual hearings, third-party funding disclosures, 

and consolidated proceedings. Similarly, UNCITRAL’s ongoing work on digital trade and online dispute 

resolution aims to standardise technology-based arbitration models (UNCTAD, 2022). 
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Some jurisdictions have also introduced specialised commercial courts or arbitration-supportive judicial 

training to enhance enforcement (Wolaver, 2020). In India, the Arbitration and Conciliation (Amendment) 

Act 2021 aims to streamline the appointment of arbitrators and expedite proceedings. 

5.6 Institutional Capacity and Global Trends 

The capacity of arbitral institutions to adapt to legal and technological changes significantly impacts the 

future of commercial arbitration. Institutions now increasingly offer case management systems, AI-driven 

document review, and multilingual support. Moreover, efforts to improve diversity among arbitrators and 

enhance user experience have redefined institutional roles (Schultz & Dupont, 2014). 

Emerging regional arbitration hubs like Dubai, Kigali, and Cairo have also invested in legal infrastructure, 

court cooperation agreements, and international partnerships. These developments underscore the strategic 

importance of institutional frameworks in maintaining global arbitration standards. 

5.7 Integration with National Judicial Systems 

Courts play a vital supportive role in arbitration through interim measures, award enforcement, and review 

of jurisdictional issues. In pro-arbitration jurisdictions, courts adopt a non-interventionist approach, ensuring 

arbitration's autonomy. However, in jurisdictions where courts interfere excessively, arbitration may lose its 

efficiency and credibility (Park, 2012). 

The concept of judicial deference to arbitral tribunals, as supported by the New York Convention and Model 

Law, encourages minimal court intervention. Some countries, like France, Sweden, and Switzerland, have 

enshrined this approach in their legal systems, enhancing trust in arbitration. 

6. Comparative Effectiveness of Arbitration vs. Litigation 

Arbitration and litigation represent two principal mechanisms for the resolution of commercial disputes, each 

offering unique advantages and drawbacks. The evolving legal and commercial landscape has prompted a 

comparative examination of these methods to assess their relative efficacy in promoting cost-effective, time-

efficient, and responsive dispute resolution (Born, 2021). This section critically evaluates the key dimensions 

through which arbitration compares with litigation: procedural efficiency, cost implications, enforceability 

of awards, confidentiality, party autonomy, flexibility, and judicial oversight. 

6.1 Time Efficiency and Procedural Speed 

One of the most cited advantages of arbitration is its procedural efficiency. Unlike litigation, which is often 

encumbered by formal procedures, strict adherence to court schedules, and long appellate timelines, 

arbitration offers a more streamlined process (Moses, 2017). Parties in arbitration can agree on the timeline, 

appoint arbitrators with expertise, and avoid procedural delays commonly associated with court systems, 

particularly in jurisdictions plagued by case backlogs. Empirical studies have shown that arbitration resolves 

disputes, on average, 30–40% faster than litigation in complex commercial cases (ICC, 2020). 

However, the promise of speed in arbitration is not absolute. In high-stakes, multi-party disputes, arbitration 

may involve extensive discovery, protracted hearings, and multiple procedural challenges that mirror 

litigation timelines (Schultz & Kovacs, 2012). Therefore, while arbitration can be faster, especially in smaller 

or mid-sized disputes, its speed advantage diminishes as complexity increases. 
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6.2 Cost Implications 

The cost of dispute resolution is a crucial determinant for businesses choosing between arbitration and 

litigation. Arbitration is often perceived as costlier due to the fees of arbitrators, administrative expenses of 

arbitral institutions, and the need for specialised counsel (Redfern & Hunter, 2015). Conversely, litigation in 

public courts does not typically involve such direct costs beyond legal representation. However, when the 

total cost—including opportunity cost, time lost in business operations, and risk of adverse publicity—is 

considered, arbitration may offer a more cost-efficient path in the long run (Lew, Mistelis, & Kröll, 2003). 

Moreover, the absence of appeal in most arbitration proceedings reduces protracted legal expenses. Although 

upfront arbitration fees may appear high, the savings from avoiding years of appellate litigation and 

associated legal fees can balance or outweigh the cost difference (Stipanowich, 2014). 

6.3 Enforceability of Awards 

The enforceability of decisions is a decisive factor favouring arbitration, especially in international disputes. 

Arbitration awards are generally more enforceable across borders than court judgments, owing to the 1958 

New York Convention, which has been ratified by over 170 countries (UNCITRAL, 2021). This international 

treaty obliges signatory states to recognise and enforce foreign arbitral awards, subject to limited exceptions. 

In contrast, court judgments often face significant enforcement barriers in foreign jurisdictions due to a lack 

of reciprocal enforcement treaties or concerns over due process (Born, 2021). This makes arbitration the 

preferred mechanism for transnational commerce, where parties seek certainty and security in enforcement. 

6.4 Confidentiality and Privacy 

Confidentiality is a hallmark of arbitration. Proceedings are private, and awards are not published unless 

mutually agreed. This feature is attractive to businesses concerned about reputational harm, disclosure of 

trade secrets, or sensitive contractual information (Moses, 2017). In litigation, proceedings are generally 

public, and judgments are part of the public record, potentially exposing sensitive details to competitors, 

media, or stakeholders. 

However, the confidentiality of arbitration is not absolute. Some jurisdictions require disclosure of certain 

proceedings or awards for enforcement, and concerns about transparency have led to debates over whether 

investor-state arbitration should be more open (Schultz & Dupont, 2014). 

6.5 Party Autonomy and Flexibility 

Arbitration offers significant party autonomy. Parties can select arbitrators with relevant expertise, determine 

procedural rules, choose the seat of arbitration, and design the structure of hearings. This flexibility can lead 

to greater satisfaction with the process and outcome (Redfern & Hunter, 2015). Litigation, in contrast, is 

governed by rigid rules of civil procedure, court-appointed judges, and venue limitations. 

The ability to appoint neutral arbitrators from outside the jurisdiction of either party also reduces perceptions 

of bias, a key concern in cross-border disputes (Lew et al., 2003). However, excessive flexibility can also 

lead to unpredictability and procedural disagreements, sometimes undermining the efficiency advantage of 

arbitration. 
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6.6 Judicial Oversight and Appeal 

Litigation offers multiple layers of judicial oversight and the right to appeal, which can ensure legal 

correctness and procedural fairness. Arbitration, in most legal systems, offers limited grounds for challenging 

awards—typically restricted to procedural misconduct, bias, or violation of public policy (UNCITRAL, 

2021). While this finality supports the efficiency of arbitration, it can also result in unreviewable errors of 

law or fact. 

Businesses must weigh the benefits of finality against the potential cost of an uncorrected erroneous award. 

Some institutions, like the International Centre for Dispute Resolution (ICDR), offer optional appellate 

arbitration rules, but such procedures are not widely adopted (ICDR, 2023). 

6.7 Sector-Specific and Jurisdictional Considerations 

The effectiveness of arbitration versus litigation also varies by industry and legal system. In construction, 

energy, shipping, and international trade, arbitration has become the dominant mechanism due to its 

adaptability and enforceability (ICC, 2020). In contrast, consumer and employment disputes in certain 

jurisdictions are increasingly litigated due to concerns over power imbalances and fairness (Stipanowich, 

2014). 

Jurisdictional factors, such as the efficiency and integrity of national courts, also influence the relative 

attractiveness of litigation. In countries with independent and efficient judiciaries, litigation may be preferred. 

However, in jurisdictions with unpredictable or politically influenced courts, arbitration offers a safer and 

more neutral alternative (Born, 2021). 

6.8 Empirical Studies and Trends 

Empirical studies show a growing preference for arbitration among multinational corporations. The 2021 

Queen Mary University of London International Arbitration Survey found that over 90% of respondents 

preferred arbitration for resolving cross-border disputes, citing enforceability and neutrality as primary 

reasons (Queen Mary University, 2021). 

Despite this trend, hybrid models such as “med-arb” (mediation followed by arbitration) and “arb-lit” 

(arbitration followed by court confirmation) are also emerging to combine the strengths of both systems. 

These models address some of the rigidity of arbitration and the delays of litigation, signalling a more 

integrative approach to dispute resolution (UNIDROIT, 2020). 

7. Emerging Trends in Arbitration  

7.1. Digital Transformation and Online Dispute Resolution (ODR): 

Arbitration has embraced digital technologies, particularly through ODR platforms. These tools allow parties 

to resolve disputes remotely, minimizing logistical challenges and costs. The COVID-19 pandemic 

accelerated this shift, making virtual hearings standard in many arbitration forums (Susskind, 2020). 

Institutions like the ICC and LCIA have adapted rules to support digital proceedings, increasing access to 

justice and reducing environmental impact (ICC, 2021). 

7.2. Arbitration in Emerging Sectors (e.g., Technology, Crypto, and ESG): 

Modern commercial disputes frequently arise in novel industries such as blockchain, cryptocurrency, and 

ESG compliance. Traditional courts often lack the technical expertise required to handle such cases 



 

Business Law and Commercial Practice in a Changing World 

 

62 

efficiently. Arbitration has adapted by incorporating expert panels, enabling parties to choose arbitrators with 

deep knowledge in niche fields (Born, 2021). For example, the Digital Dispute Resolution Rules launched 

by the UK Jurisdiction Taskforce in 2021 represent a breakthrough in handling smart contract disputes. 

7.3. Diversity and Inclusion in Arbitral Appointments: 

A growing body of scholarship has drawn attention to the lack of gender, racial, and regional diversity among 

arbitrators. The Equal Representation in Arbitration Pledge and similar initiatives have gained traction, with 

institutions adopting policies to improve diversity (Hodges, 2020). Increasing inclusion enhances perceived 

legitimacy and fairness in arbitral processes. 

7.4. Institutional Innovations and Reform: 

Leading arbitration institutions have revised rules to reflect global expectations. For instance, the 2020 LCIA 

Rules introduced provisions for data protection, electronic communications, and streamlined emergency 

arbitration (LCIA, 2020). Such reforms reflect an evolution from rigid structures to agile, user-responsive 

systems. 

7.5. Rise of Third-Party Funding (TPF): 

TPF allows claimants with limited financial resources to pursue arbitration. Funders cover legal fees in 

exchange for a portion of the award. While controversial, TPF is becoming institutionalized, with disclosure 

and transparency clauses integrated into institutional rules (Steinitz & Field, 2019). It also raises ethical 

considerations concerning control and fairness. 

7.6. Environmental and Human Rights Arbitration: 

International arbitration is increasingly used to address environmental, climate-related, and human rights 

disputes, especially in investor-state arbitration. This includes claims arising from environmental regulation 

or corporate misconduct. As sustainability becomes integral to global commerce, arbitration offers a neutral 

venue for resolving such high-stakes disputes (Cotula, 2021). 

7.7. Artificial Intelligence (AI) and Blockchain in Arbitration: 

AI tools are being explored for legal research, case management, and even predictive analytics. Blockchain, 

particularly smart contracts, may automate certain elements of dispute resolution. While promising, such 

technologies raise challenges regarding due process and transparency in legal reasoning (Deakin, 2022). 

7.8. Greater Transparency and Public Access: 

The confidentiality of arbitration is both a strength and a limitation. Recent trends indicate a shift towards 

transparency, especially in investor-state arbitration. Platforms like UNCITRAL’s Transparency Registry 

now provide public access to arbitral awards, increasing accountability (UNCITRAL, 2019). 

8. Findings and Discussions  

This section synthesises the insights gathered through doctrinal research, comparative analysis, and emerging 

literature on arbitration as a dispute resolution mechanism in commercial contexts. It identifies the primary 

benefits, limitations, and trends associated with arbitration, in contrast to litigation, and interprets their 

implications for legal practice, policy-making, and business operations globally. 



 

Business Law and Commercial Practice in a Changing World 

 

63 

8.1 Arbitration vs. Litigation: Key Findings 

One of the most prominent findings from the comparative analysis is arbitration's distinct efficiency over 

litigation in resolving commercial disputes. Arbitration allows parties to bypass congested judicial systems, 

thereby reducing the time to reach a final resolution (Born, 2021). The procedural flexibility of arbitration, 

including choice of rules, arbitrators, and venues, empowers businesses to tailor the dispute resolution process 

to their specific needs (Redfern & Hunter, 2015). 

In terms of cost, the findings are more nuanced. While arbitration is generally less expensive than protracted 

litigation, the costs associated with institutional fees, arbitrator remuneration, and expert witnesses can still 

be substantial (Sussman, 2017). However, when factoring in the reduced duration and risk of appeal, 

arbitration remains a cost-effective alternative for high-value disputes. 

Confidentiality is a cornerstone of arbitration, which contrasts with the public nature of court proceedings. 

This aspect is particularly valued by multinational corporations seeking to protect proprietary information 

and brand reputation (Moses, 2017). Moreover, the enforceability of arbitral awards under the New York 

Convention (1958) provides a significant advantage, ensuring that decisions are recognised in over 160 

jurisdictions worldwide. 

Despite these advantages, the research indicates critical drawbacks. These include limited appeal rights, lack 

of transparency in the appointment of arbitrators, and the possibility of procedural inconsistency across 

jurisdictions (Park, 2016). Additionally, smaller enterprises often lack the resources to engage in institutional 

arbitration, potentially skewing outcomes in favour of wealthier parties. 

8.2 Sector-Specific and Jurisdictional Observations 

Findings show that arbitration is particularly prevalent and effective in sectors such as construction, energy, 

maritime, and finance (Lew & Kröll, 2003). These industries often engage in cross-border transactions, 

making arbitration’s neutrality and enforceability highly valuable. Jurisdictional analysis reveals strong 

arbitration ecosystems in Singapore, London, Paris, and Hong Kong, where supportive legal frameworks and 

competent institutions reinforce the arbitration process (Born, 2021). 

In developing countries, however, the arbitration landscape is less mature. A lack of legal infrastructure, 

judicial support, and awareness among business actors often limits arbitration’s effectiveness. Bangladesh, 

for example, still faces challenges in promoting institutional arbitration due to weak enforcement mechanisms 

and limited arbitrator training (Chowdhury, 2022). 

8.3 Emerging Trends: Empirical Insights 

A major finding is the significant influence of emerging trends in reshaping arbitration practices. Online 

Dispute Resolution (ODR) has expanded accessibility, especially during and after the COVID-19 pandemic. 

Institutions such as the International Chamber of Commerce (ICC) and Singapore International Arbitration 

Centre (SIAC) have adopted hybrid models combining virtual and in-person hearings (Schmitz, 2020). 

Third-party funding (TPF) is another development, allowing financially weaker parties to pursue claims they 

might otherwise abandon. However, findings suggest that TPF requires robust ethical guidelines and 

disclosure norms to prevent conflicts of interest (Steinitz, 2011). 
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Artificial Intelligence (AI) is beginning to influence case management, document review, and even decision 

drafting. While still in early stages, AI promises to improve efficiency but also raises concerns about the 

potential erosion of human judgment and accountability (Katz, 2018). 

Finally, diversity in arbitration is gaining attention. Data shows that while efforts are being made to diversify 

arbitrator panels, most appointments still favour a small group of experienced, often Western, male 

arbitrators. This lack of diversity may affect perceptions of fairness and legitimacy in arbitral proceedings 

(Gómez, 2020). 

8.4 Practical and Policy Implications 

From a practical standpoint, businesses are encouraged to include detailed arbitration clauses in commercial 

contracts. This proactive measure reduces uncertainty in the event of a dispute. Institutions are also urged to 

adopt uniform procedural rules and increase training for arbitrators to ensure fair and consistent outcomes 

(Moses, 2017). 

Policy-wise, findings advocate for the harmonisation of arbitration laws with the UNCITRAL Model Law to 

facilitate cross-border cooperation. Governments should also support national arbitration centres and promote 

awareness among SMEs to democratize access to arbitration. 

Moreover, ethical regulations for third-party funding, the use of AI, and the promotion of diversity must be 

institutionalised. These initiatives can bolster public trust and increase the legitimacy of the arbitral process. 

8.5 Integration with Theoretical Framework 

The findings align well with the theoretical frameworks underpinning the study. Dispute resolution theory 

emphasises the efficiency, party autonomy, and cost control features of arbitration, all of which were 

validated through this research (Menkel-Meadow, 2016). Similarly, institutional economics supports the idea 

that institutions—legal, procedural, and cultural—shape the effectiveness of arbitration in specific contexts 

(North, 1990). 

The comparative analysis revealed that where strong institutions exist, arbitration thrives. Conversely, in 

jurisdictions with a weak rule of law, arbitration’s potential remains underutilised. These findings underscore 

the importance of legal reform and institutional support in enhancing arbitration as a viable dispute resolution 

method. 

9. Conclusion, Recommendations, and Future Research 

This study affirms that arbitration has evolved into a central pillar of modern commercial dispute resolution. 

Compared to litigation, arbitration offers notable advantages such as flexibility, party autonomy, procedural 

speed, confidentiality, and global enforceability. The growing dissatisfaction with prolonged litigation 

timelines, high legal costs, and jurisdictional complexities has propelled businesses toward arbitration as a 

strategic legal choice. Through analysis of institutional structures, legal frameworks, and comparative 

effectiveness, the study reveals that arbitration has grown from a mere alternative to litigation into a 

sophisticated, preferred solution—particularly in cross-border commercial matters. 

However, challenges persist. Issues such as inconsistent procedural rules across jurisdictions, lack of 

transparency in certain arbitral appointments, and disparities in the enforcement of arbitral awards—

especially in jurisdictions with a weak rule of law—undermine the universal adoption of arbitration. 
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Additionally, emerging trends like third-party funding and the increasing use of technology pose new 

regulatory and ethical questions that need to be systematically addressed. 

Recommendations 

• Harmonisation of Arbitration Laws: Efforts should be directed toward harmonising arbitration laws 

across jurisdictions in line with the UNCITRAL Model Law to ensure predictability and 

consistency. 

• Institutional Reform and Capacity Building: National and regional arbitration institutions should 

enhance their infrastructure, training, and rules to meet the growing demand for complex 

commercial arbitration. 

• Promotion of Transparency and Ethics: Clear ethical guidelines and disclosure requirements for 

arbitrators and funders should be implemented to increase confidence in the arbitral process. 

• Digital Integration: Governments and institutions should promote online dispute resolution (ODR) 

systems, especially for SMEs, to increase accessibility and reduce costs. 

• Support for Diversity: More inclusive arbitrator appointment processes that prioritise gender, ethnic, 

and geographic diversity should be institutionalised. 

Future Research 

Future studies may consider empirical analysis on the cost-benefit dynamics of arbitration versus litigation 

across specific industries or jurisdictions. Further research should also explore the long-term impacts of 

artificial intelligence and blockchain technologies on arbitration processes. There is also a need to investigate 

the intersection of human rights and arbitration—particularly in investment arbitration cases involving state 

accountability. Finally, interdisciplinary research combining legal, economic, and sociological perspectives 

can provide a more holistic understanding of arbitration's evolving role in global commerce. 
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This research article explores the legal implications of breach of contract in commercial transactions through 

an in-depth case study approach. Contractual obligations serve as the backbone of commercial activity, 

ensuring predictability and legal certainty among parties. However, breaches disrupt these expectations, 

triggering a wide range of legal consequences. This paper systematically examines the conceptual framework 

of contract law, the grounds and types of breach, remedies available under different legal systems, and 

emerging challenges in digital commerce. Using a qualitative method rooted in doctrinal legal analysis and 

comparative case studies from common law and civil law jurisdictions, the paper elucidates how courts 

interpret and enforce contract breaches. Special attention is given to recent judicial trends and legislative 

adaptations concerning digital contracts and automated transactions. The study highlights the increasing 

complexity of enforcement in cross-border e-commerce environments and calls for harmonised global 

standards. 

Keywords: Breach of contract, Commercial law, Remedies, Case studies, Judicial interpretation, Digital 

commerce. 
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1. Introduction 

Contractual obligations form the backbone of commercial transactions. In a global economy, where goods, 

services, and capital traverse borders seamlessly, the certainty and enforceability of contractual promises are 

paramount. However, breach of contract remains a recurring problem, with significant legal, financial, and 

reputational repercussions. This paper seeks to explore the legal implications of breach of contract in 

commercial dealings, using a case study approach to offer nuanced insights. 

The introduction sets the stage by briefly tracing the historical development of contract law from classical 

theories centred on mutual consent and consideration to modern frameworks that accommodate technological 

and cross-border complexities. The discussion also outlines the growing reliance on international treaties, 

such as the United Nations Convention on Contracts for the International Sale of Goods (CISG), and regional 

directives like the European Union’s Rome I Regulation. 

In essence, the objective of this research is threefold: (i) to identify the legal consequences that follow a 

breach of contract; (ii) to assess how courts interpret breaches and award remedies; and (iii) to propose 

harmonised and efficient legal responses that reflect the dynamic nature of commerce. 

2. Theoretical Framework  

The theoretical underpinnings of contract law help to frame the doctrinal and practical analysis of breach of 

contract. The primary theoretical frameworks that inform this study are classical contract theory, neoclassical 

contract theory, relational contract theory, economic analysis of law, critical legal studies (CLS), and 

comparative legal theory. Each provides distinct interpretive tools and assumptions that influence how legal 

systems conceptualise breach, remedies, and enforcement. 

2.1. Classical Contract Theory 

Classical contract theory, dominant in the 19th century, emphasises freedom of contract, the sanctity of 

promises, and the strict enforcement of agreements (Fried, 1981). Under this view, parties are autonomous 

actors who enter into voluntary arrangements, and the legal system enforces the bargains as written. Breach 

is thus a moral and legal failure to uphold one’s commitment. Remedies, particularly expectation damages, 

are structured to place the non-breaching party in the position they would have been in had the contract been 

fulfilled (Atiyah, 2005). 

2.2. Neoclassical Contract Theory 

Emerging in the 20th century, neoclassical theory modifies the rigid formalism of classical theory by 

incorporating equitable considerations such as reasonableness and fairness (Farnsworth, 1999). Courts under 

this model may consider external factors such as market conditions, relational context, and the parties' 

conduct when determining the appropriate remedy for a breach. This theory supports judicial discretion and 

flexibility in enforcement and interpretation. 

2.3. Relational Contract Theory 

Ian Macneil (1978) advanced relational contract theory as a critique of both classical and neoclassical models. 

He argued that many commercial contracts are not one-off transactions but part of ongoing business 

relationships where mutual trust and cooperation play vital roles. Relational theory thus views breach not as 

an isolated act but as a disruption of a broader relational dynamic. Remedies should reflect the expectations 

and practices of the relationship, not just the written terms. 
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This theory is especially relevant in contemporary global commerce, where long-term supply chains, joint 

ventures, and franchising agreements dominate. It has influenced judicial approaches that privilege 

substantial performance and good faith over strict adherence to contractual text. 

2.4. Economic Analysis of Law 

Law and economics scholars, such as Posner (2003), view contract law as a mechanism for promoting 

efficient exchanges. Breach of contract is not inherently wrongful under this framework; it may be 

economically rational if the gains from breach exceed the losses, provided the breaching party compensates 

the non-breaching party. 

Remedies are evaluated based on their efficiency. Expectation damages are favoured because they preserve 

incentives for performance without overcompensating. Specific performance is generally disfavored except 

in cases involving unique goods or high transaction costs. This framework is increasingly influential in 

judicial decision-making and legislative drafting. 

2.5. Critical Legal Studies (CLS) 

The CLS movement challenges the assumption that contract law is neutral or objective. Scholars argue that 

contract doctrines often reflect and reinforce power imbalances, particularly in asymmetric commercial 

relationships (Kennedy, 1976). For example, large corporations may exploit bargaining advantages, and 

standardised contracts (adhesion contracts) may impose unfair terms on weaker parties. 

From a CLS perspective, the interpretation of breach and remedies must consider the broader socio-economic 

context and aim to redress systemic inequities. This theory advocates for a more interventionist role for courts 

in rebalancing unfair commercial dynamics. 

2.6. Comparative Legal Theory 

Comparative legal analysis examines how different legal systems conceptualise and address breach. Common 

law jurisdictions such as the United States and the United Kingdom rely heavily on judicial precedent, party 

autonomy, and flexible remedies. In contrast, civil law jurisdictions like France or Germany use codified 

rules and more formalistic reasoning. 

International instruments, such as the United Nations Convention on Contracts for the International Sale of 

Goods (CISG) and the UNIDROIT Principles, aim to bridge these differences. Understanding these 

variations is crucial in cross-border transactions, where breach of contract can lead to complex jurisdictional 

and interpretative challenges (Schwenzer, 2016). 

Synthesis and Relevance 

By integrating these theories, the study provides a comprehensive framework for analysing the legal 

implications of breach. Classical and neoclassical theories help define the foundational principles, while 

relational theory and economic analysis provide practical lenses for evaluating performance and remedies. 

CLS introduces a critical awareness of inequality, and comparative theory supports the global relevance of 

the findings. 

In an era of increasing digitalisation and globalisation, these frameworks must evolve to address new realities, 

including smart contracts, AI-mediated transactions, and transnational legal disputes. This theoretical 
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framework, therefore, not only supports the doctrinal analysis but also informs policy recommendations 

aimed at improving fairness and predictability in commercial dealings. 

3. Literature Review  

The literature on breach of contract in commercial dealings is both extensive and diverse, reflecting evolving 

judicial interpretations, statutory reforms, and the increasing complexity of transnational commerce. This 

section critically reviews foundational and contemporary scholarly contributions that have shaped 

understanding in this field. 

3.1. Foundational Doctrinal Literature 

The cornerstone texts of contract law, such as Atiyah’s An Introduction to the Law of Contract (2005) and 

Farnsworth’s Contracts (1999), provide an essential foundation for understanding the legal constructs of 

breach. These works explore key concepts, including offer, acceptance, consideration, and the doctrine of 

efficient breach. Atiyah (2005) takes a historical and philosophical approach, challenging the notion of 

absolute contractual obligation and emphasising the role of social and economic context. Farnsworth (1999), 

on the other hand, focuses on clarity and predictability, advocating for well-defined remedies to enhance 

commercial certainty. 

3.2. Remedies and Judicial Trends 

One of the most debated areas in the literature is the judicial application of remedies. Beale and Tallon (2002) 

argue that there is a growing trend towards remedy flexibility, especially in European jurisdictions, where 

specific performance and contract adaptation are more common than in traditional everyday law contexts. In 

contrast, Burrows (2011) discusses the limits of expectation damages and how courts occasionally revert to 

restitutionary measures to avoid unjust enrichment. 

The Restatement (Second) of Contracts (1981) has also significantly influenced scholarly debate, particularly 

in the United States. Scholars such as Eisenberg (2003) and Fuller and Perdue (1936) have critically assessed 

the moral and economic justifications behind expectation, reliance, and restitution damages. 

3.3. The Efficient Breach Theory 

The economic literature—particularly work by Posner (2003) and Cooter and Ulen (2016)—has profoundly 

impacted legal reasoning around breach. The “efficient breach” theory, developed in the law and economics 

tradition, posits that a breach is not inherently wrongful if it leads to an economically superior outcome. The 

breaching party is simply required to compensate the non-breaching party. Critics, including Benson (1992), 

argue that this approach undermines the ethical foundation of contract law by reducing promises to mere 

economic transactions. 

3.4. Relational and Behavioural Perspectives 

Macneil’s relational contract theory (1978) emphasised the context of long-term commercial relationships, 

which has inspired a growing body of literature focusing on behavioural contract law. Scholars such as Scott 

(2003) and Gillette (2005) explore how trust, cooperation, and norms of fairness shape contracting behaviour 

and judicial outcomes. 

Recent empirical research by Bernstein (2015) investigates how business communities create private ordering 

systems that effectively regulate performance and manage breaches without recourse to courts. Her work on 
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the diamond industry and cotton trade demonstrates the power of informal enforcement in complex 

commercial environments. 

3.5. Comparative and International Perspectives 

With the rise of cross-border transactions, comparative contract law has garnered increasing scholarly 

attention. Zimmermann and Whittaker (2000) examine differences in remedies and contract enforcement 

between civil and common law systems. Schwenzer (2016) provides a comprehensive overview of the CISG, 

emphasising its harmonising potential and the interpretive challenges it presents. 

Bridge (2007) explores the complexities of applying domestic doctrines in international contexts and 

advocates for greater reliance on international instruments such as the UNIDROIT Principles and the 

Principles of European Contract Law. These efforts are supported by the works of Bonell (2009) and 

Vogenauer (2015), who document attempts to create a cohesive global commercial law framework. 

3.6. Digitalisation and Contemporary Issues 

The literature on breach of contract in the context of digital commerce is still emerging. Smart contracts and 

blockchain technology have prompted discussions on whether breaches can occur in automated, self-

executing agreements. Werbach and Cornell (2017) explore legal accountability in decentralised 

environments, arguing that the rigidity of smart contracts may exacerbate breach-related disputes. 

In response to COVID-19, legal scholars such as McKendrick (2020) have revisited doctrines of force 

majeure and frustration. The pandemic has reignited debates on the adequacy of existing legal doctrines to 

handle unexpected and widespread disruptions in contractual performance. 

3.7. Critiques and Normative Concerns 

Critical perspectives, including those from the Critical Legal Studies (CLS) movement, highlight the role of 

power dynamics in contract enforcement. Kennedy (1976) and Horwitz (1977) argue that contract law often 

privileges economically powerful entities while marginalising weaker parties through standardised, non-

negotiable contracts. 

Feminist legal scholars, such as Radin (2012), critique the commodification of consent and argue that breach 

of contract should be understood within broader social and gendered contexts. This line of scholarship 

demands greater sensitivity to inequality and justice when adjudicating contractual disputes. 

Synthesis and Research Gap 

The reviewed literature collectively demonstrates a rich and multifaceted understanding of breach of contract. 

It reflects an ongoing tension between predictability and fairness, autonomy and regulation, efficiency and 

morality. However, notable gaps remain, particularly in the empirical study of breach outcomes in emerging 

economies and the integration of digital contracts within traditional legal frameworks. 

This study contributes to filling these gaps by using a case study methodology to explore judicial reasoning 

and remedy structures across jurisdictions. It also aims to synthesise doctrinal, theoretical, and practical 

perspectives to inform more adaptive legal frameworks suitable for modern commercial realities. 
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4. Research Methodology  

This study adopts a qualitative legal research methodology anchored in the doctrinal approach, supported by 

comparative and case study methods. The selection of methodology is informed by the need to understand 

the underlying legal principles governing breach of contract in commercial dealings and to analyse judicial 

interpretations across multiple jurisdictions. 

4.1. Doctrinal Legal Research 

Doctrinal research is the backbone of this study. It involves a systematic examination of statutes, case law, 

legal principles, and scholarly writings to interpret and clarify the law. According to Hutchinson and Duncan 

(2012), doctrinal research focuses on identifying, analysing, and synthesising the 'black letter law' by 

examining authoritative legal texts. In this study, doctrinal research enables the exploration of statutory 

provisions and precedents that define and address breaches of contract in commercial transactions. 

Primary legal sources include contract law statutes such as the Indian Contract Act, 1872; the UK’s Contracts 

(Rights of Third Parties) Act, 1999; and the U.S. Restatement (Second) of Contracts. International 

instruments such as the CISG and UNIDROIT Principles also form a key part of the legal corpus under 

review. Secondary sources, including peer-reviewed journals, textbooks, and law commission reports, 

complement these. 

4.2. Case Study Approach 

To enhance the doctrinal framework, a case study approach has been incorporated to provide contextual depth 

and practical illustrations. As Yin (2014) explains, case studies help examine complex phenomena in their 

real-life settings. Selected landmark cases from common law and civil law jurisdictions illustrate how courts 

interpret breaches and determine remedies. Examples include Hadley v Baxendale (UK), Jacob & Youngs v 

Kent (US), Energy Watchdog v CERC (India), and a selection of CISG arbitration decisions. 

The case studies are chosen based on three criteria: (a) relevance to commercial contract breach; (b) diversity 

in judicial interpretation and legal remedy; and (c) jurisdictional variation. This allows for a nuanced 

comparison of domestic and international approaches to breach scenarios. 

4.3. Comparative Legal Analysis 

Comparative legal analysis is employed to assess similarities and differences in how various legal systems 

conceptualise and address breach. As Zweigert and Kötz (1998) suggest, comparative law can highlight both 

convergence and divergence across legal traditions, facilitating the development of best practices. 

The jurisdictions selected—United States, United Kingdom, India, and international arbitral bodies—

represent a mix of common law, civil law, and international commercial law systems. This diversity provides 

a broad analytical framework to understand global contract law dynamics. Through this lens, the study 

evaluates how differing legal cultures influence the interpretation and enforcement of contractual obligations. 

4.4. Data Collection and Analysis 

Data collection involves accessing legal databases such as Westlaw, LexisNexis, HeinOnline, and JSTOR to 

retrieve case law, statutes, and scholarly commentary. Case judgments are analysed in terms of factual 

background, legal issues, judicial reasoning, and implications for future disputes. 
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The analytical method is primarily qualitative, focusing on content analysis and thematic interpretation. 

Braun and Clarke’s (2006) thematic analysis framework helps identify patterns and themes across case law, 

such as foreseeability, substantial performance, and force majeure. 

4.5. Limitations of Methodology 

While doctrinal and case study methods provide robust legal analysis, they are not without limitations. 

Doctrinal research may lack empirical grounding and overlook the practical realities of enforcement. Case 

studies, though rich in detail, may not be generalizable across all commercial contexts. Furthermore, the 

comparative method poses challenges in terms of the equivalence of legal terms and cultural context 

(Legrand, 1997). 

Despite these limitations, the triangulation of methodologies enhances the reliability and depth of the study. 

The integration of doctrinal, comparative, and case-based methods ensures a comprehensive and 

multidimensional exploration of the legal implications of breach of contract in commercial dealings. 

4.6. Ethical Considerations 

As this study does not involve human subjects or sensitive personal data, formal ethical approval is not 

required. Nonetheless, due care has been taken to ensure that all sources are accurately cited and that the 

analysis reflects impartial legal reasoning. 

5. Legal Concept of Breach of Contract 

The legal concept of breach of contract is foundational to the functioning of commercial law, ensuring that 

obligations voluntarily undertaken by parties are honoured and enforced. A breach of contract occurs when 

one party fails to fulfil their contractual obligations without lawful justification, thereby depriving the other 

party of the agreed-upon benefits. This section provides a detailed examination of the legal principles 

underpinning breach of contract, its classifications, essential elements, and applications in commercial 

dealings. 

5.1 Definition and Nature of Breach 

A breach of contract is generally defined as the non-performance or improper performance of a contractual 

duty when that performance is due (Farnsworth, 2010). Under the classical theory of contract law, contracts 

are seen as mutually binding promises, and any deviation from these promises without legal excuse 

constitutes a breach. In this context, breach not only refers to outright refusal to perform (repudiation) but 

also includes defective or delayed performance. 

The Uniform Commercial Code (UCC), which governs commercial transactions in the United States, 

articulates breach in terms of a party's failure to deliver goods conforming to contractual specifications (UCC 

§2-601). Similarly, common law jurisdictions emphasise the need for "substantial performance," with any 

material deviation resulting in a breach (McKendrick, 2020). 

5.2 Types of Breach 

Legal systems generally classify breaches into four primary types: actual breach, anticipatory breach, material 

breach, and minor breach. 
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• Actual Breach occurs when a party fails to perform their duties on the due date or performs them 

inadequately. This is the most straightforward form and typically gives rise to immediate rights of 

redress (Stone & Devenney, 2017). 

• Anticipatory Breach arises when one party indicates, either through words or conduct, their intention 

not to fulfil contractual obligations in the future (Taylor v. Caldwell, 1863). This allows the 

aggrieved party to treat the contract as terminated and seek remedies in advance of the performance 

due date (Treitel, 2011). 

• Material Breach is a severe failure that defeats the contract’s purpose and permits the injured party 

to suspend performance and seek damages. Courts consider several factors to determine materiality, 

such as the extent of benefit deprived, the likelihood of cure, and the breaching party's intent 

(Restatement (Second) of Contracts §241). 

• Minor or Partial Breach involves a slight deviation from the contract terms and does not relieve the 

non-breaching party of performance, though damages may still be available (Cartwright, 2021). 

5.3 Elements of a Breach 

To establish a breach of contract claim, courts generally require the presence of four elements: the existence 

of a valid and enforceable contract, the plaintiff's performance or tendered performance, the defendant’s 

breach, and resulting damages (Beatty, Samuelson, & Bredeson, 2019). 

The contract must be legally binding, with clear terms and mutual consent. The plaintiff must demonstrate 

that they have fulfilled their contractual obligations or were willing and able to do so. Importantly, the breach 

must be attributable to the defendant, and the plaintiff must have suffered a quantifiable loss as a result. 

5.4 Doctrinal Foundations and Comparative Insights 

The doctrine of breach in common law contrasts with civil law traditions in its treatment and enforcement. 

In civil law countries such as France or Germany, breach is framed more through the principle of non-

performance, and legal codes offer a more structured and predictable approach to remedies (Zimmermann, 

1996). The French Civil Code, for example, allows termination only when non-performance is sufficiently 

severe or when the contract itself provides for such a remedy. 

Moreover, the doctrine of efficient breach, rooted in economic analysis of law, offers a utilitarian perspective. 

It argues that breaching a contract may be socially desirable if the breaching party compensates the other and 

reallocates resources more efficiently (Posner, 2003). This theoretical lens, while controversial, has 

influenced judicial thinking in Anglo-American jurisdictions, particularly in commercial contract disputes. 

5.5 Role of Good Faith and Performance Standards 

The principle of good faith plays a significant role in determining whether a breach has occurred, especially 

in long-term commercial contracts. While the doctrine is explicitly embedded in civil law systems, common 

law jurisdictions like the UK and US are increasingly recognising a limited duty of good faith in performance 

and enforcement (Burton, 2003; Yam Seng Pte Ltd v. International Trade Corporation Ltd, 2013). 

For instance, parties are expected not to sabotage each other’s ability to perform or to withhold cooperation 

unreasonably. Failure to adhere to these implicit expectations can constitute a breach even if the literal 

contract terms are not violated (Eisenberg, 2011). 
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5.6 Judicial Approaches and Key Precedents 

Courts have evolved various interpretative approaches to determine breach. In Hadley v. Baxendale (1854), 

the court emphasised foreseeability of loss as a factor in awarding damages for breach. More recently, in 

Photo Production Ltd v. Securicor Transport Ltd (1980), the House of Lords clarified that fundamental breach 

does not automatically invalidate limitation clauses, emphasising the primacy of freedom of contract. 

In the American context, Jacob & Youngs v. Kent (1921) highlighted the doctrine of substantial performance, 

where trivial breaches do not necessarily deprive the contractor of compensation. These cases illustrate the 

importance of judicial discretion and contextual analysis in adjudicating breach of contract claims. 

5.7 Application in Commercial Dealings 

In commercial contexts, breaches may arise due to market volatility, supply chain disruptions, or changes in 

regulatory environments. Parties often insert specific clauses—such as force majeure, liquidated damages, or 

arbitration provisions—to manage breach scenarios. A well-drafted contract not only allocates risk but also 

minimises litigation by prescribing clear consequences for non-performance (Goldman & Sigismond, 2018). 

Modern commercial contracts, particularly those involving international transactions, are governed by 

instruments such as the United Nations Convention on Contracts for the International Sale of Goods (CISG). 

Article 25 of the CISG defines a breach as “fundamental” if it results in such detriment to the other party as 

to substantially deprive them of what they were entitled to expect under the contract. 

Understanding the legal concept of breach of contract is essential for legal practitioners, commercial entities, 

and policymakers. It forms the basis of contractual accountability and dispute resolution. As contract law 

evolves with the complexities of modern commerce, the doctrines governing breach continue to adapt, 

reflecting broader trends in jurisprudence, economics, and globalisation. 

6. Case Studies and Judicial Interpretation  

Breach of contract cases provide the most transparent lens through which the legal principles governing 

commercial obligations are developed and interpreted. Judicial decisions not only resolve disputes but also 

set precedents that inform future commercial conduct and legal doctrine. This section explores a range of 

significant cases from various jurisdictions, identifying key themes, legal principles, and interpretive methods 

that courts use to resolve contractual disputes. 

6.1. Hadley v. Baxendale (1854) 

This seminal English case laid the foundation for the modern doctrine of consequential damages. In Hadley 

v. Baxendale, the court held that damages must be such as may reasonably be considered either arising 

naturally from the breach or such as may reasonably be supposed to have been in the contemplation of both 

parties at the time the contract was made (Hadley v. Baxendale, 1854). This case established the two-limb 

test for remoteness of damages, still influential in both common law and international commercial 

jurisprudence. 

6.2. Victoria Laundry v. Newman Industries (1949) 

The case of Victoria Laundry refined the approach in Hadley v. Baxendale by emphasising that a claimant 

can recover reasonably foreseeable losses, even if the specific type of loss is not explicitly mentioned in the 

contract. The defendant was aware that the delay in delivering a boiler would cause business losses, yet not 
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to the extent to which it impacted special contracts. Thus, the court awarded general but not special damages 

(Victoria Laundry v. Newman Industries, 1949). 

6.3. Carlill v. Carbolic Smoke Ball Co. (1893) 

This case is a cornerstone of unilateral contract law. The court held that a unilateral offer to the world at large 

can be accepted by anyone who performs the stipulated conditions. In this instance, Mrs. Carlill was entitled 

to damages after using the product as advertised and still contracting influenza. The case is pivotal for 

discussions on offer, acceptance, intention, and breach (Carlill v. Carbolic Smoke Ball Co., 1893). 

6.4. Bhasin v. Hrynew (2014, Canada) 

This landmark Canadian case introduced the duty of honest performance into contract law. The Supreme 

Court held that parties must perform their contractual duties honestly and in good faith, even in commercial 

contexts where such expectations had traditionally been minimal. The case has been instrumental in reshaping 

contract performance norms in Canadian jurisprudence (Bhasin v. Hrynew, 2014). 

6.5. Transfield Shipping v. Mercator Shipping (The Achilleas) [2008] UKHL 48 

In this case, the House of Lords deviated slightly from traditional foreseeability doctrine, introducing the idea 

that the assumption of responsibility should be considered when determining the remoteness of damages. 

The decision in The Achilleas signified a more subjective, context-driven approach to contract interpretation 

(Transfield Shipping v. Mercator Shipping, 2008). 

6.6. Krell v. Henry (1903) 

This case is pivotal in understanding the frustration of the contract. The court ruled that a contract for the hire 

of a room to view the coronation procession was frustrated when the procession was cancelled. The ruling 

emphasised that a fundamental assumption of the contract must fail for frustration to apply (Krell v. Henry, 

1903). 

6.7. M. Gouranga Construction v. Bangladesh Water Development Board (2010, Bangladesh) 

This case from Bangladesh addressed performance failure and delay in a public procurement contract. The 

court emphasised the applicability of liquidated damages and equitable remedies, aligning local jurisprudence 

with international norms under FIDIC standards. It demonstrates how local courts interpret breach and 

remedies in light of global commercial standards (M. Gouranga Construction v. BWDB, 2010). 

6.8. Jacob & Youngs v. Kent (1921, USA) 

In this U.S. case, the court applied the substantial performance doctrine. Though the contractor used a 

different brand of piping than specified, the court held it was not a material breach because the work was 

functionally equivalent. The ruling highlights the court's discretionary power in assessing breach severity 

(Jacob & Youngs v. Kent, 1921). 

6.9. Comparative Judicial Interpretation in Civil Law Jurisdictions 

In civil law systems such as Germany and France, breach of contract is handled with a more codified approach 

under their respective civil codes. German courts, under the Bürgerliches Gesetzbuch (BGB), emphasise the 

principle of good faith (Treu und Glauben), while French jurisprudence focuses heavily on force majeure and 

imprévision. These concepts allow courts to excuse non-performance or adjust obligations in light of 
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unforeseeable events, demonstrating a flexibility that contrasts with more rigid standard law systems 

(Zimmermann, 2005). 

6.10. International Commercial Arbitration Cases 

In international arbitration, tribunals often apply principles from the UNIDROIT Principles or CISG (United 

Nations Convention on Contracts for the International Sale of Goods). For instance, in ICC Case No. 5713, 

the tribunal awarded damages based on a flexible reading of CISG Article 74, prioritising foreseeability and 

reasonableness. Arbitration allows a blend of legal traditions and reinforces the importance of understanding 

breach from a transnational perspective (Schlechtriem & Schwenzer, 2010). 

6.11 Themes and Trends 

Across these cases, several interpretive trends emerge: 

• Foreseeability and Mitigation: Courts emphasise the duty of parties to foresee potential loss and 

mitigate damages once a breach occurs. 

• Good Faith and Honest Performance: Jurisdictions are increasingly incorporating duties of good 

faith in performance and enforcement. 

• Judicial Flexibility: Courts often balance formal legal principles with equitable considerations to 

ensure fairness. 

• Global Convergence: There is a growing harmonisation of contract principles due to international 

commercial law instruments like the CISG and UNIDROIT. 

Case law analysis demonstrates that while the core principles of contract law remain stable, their application 

is increasingly influenced by considerations of fairness, commercial reasonableness, and international norms. 

Understanding judicial interpretations provides vital insights into how breach of contract is treated not just 

legally, but socially and commercially. 

7. Remedies and Enforcement  

Remedies for breach of contract are crucial for maintaining the integrity of commercial transactions. When 

a contract is breached, the injured party is entitled to legal recourse to redress the harm suffered. Legal 

systems across the world, notably those following common law and civil law traditions, provide structured 

approaches for determining suitable remedies. The most common remedies include compensatory damages, 

specific performance, injunctions, rescission, and restitution. 

7.1. Compensatory Damages 

Compensatory damages are the most common remedy awarded in breach of contract cases. They aim to place 

the injured party in the position they would have been in had the contract been performed as agreed. These 

can be classified into general (direct) damages and special (consequential) damages. In Hadley v. Baxendale 

(1854), the court established that consequential damages are recoverable only if they were foreseeable at the 

time the contract was formed. This decision remains a cornerstone in determining the scope of compensatory 

relief. 

7.2. Liquidated Damages and Penalty Clauses 

Contracts often include liquidated damages clauses specifying in advance the compensation to be paid in 

case of breach. Courts generally enforce these clauses if they are a genuine pre-estimate of loss rather than a 
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penalty. As observed in Dunlop Pneumatic Tyre Co. Ltd. v. New Garage and Motor Co. Ltd. (1915), a clause 

will be treated as a penalty if it is extravagant and unconscionable. 

7.3. Specific Performance 

Specific performance is an equitable remedy compelling a party to perform their contractual obligations. This 

remedy is typically granted where monetary compensation is inadequate, such as in contracts involving 

unique goods or real estate. In Sky Petroleum Ltd. v. VIP Petroleum Ltd. (1974), specific performance was 

awarded because no alternative source for the contracted oil supply existed, making damages insufficient. 

7.4. Injunctions 

Injunctions may be granted to restrain a party from acting contrary to contractual obligations. This is common 

in non-compete clauses and intellectual property agreements. Courts apply this remedy cautiously, 

considering the balance of convenience and irreparable harm, as in Warner Bros. Pictures Inc. v. Nelson 

(1937), which restrained actress Bette Davis from working with other studios during the contract term. 

7.5. Restitution and Rescission 

Rescission involves the cancellation of a contract, restoring both parties to their original positions. Restitution 

goes a step further by requiring the return of any benefits conferred. These remedies are often employed when 

a contract is induced by misrepresentation, duress, or mistake. In Car & Universal Finance Co. Ltd. v. 

Caldwell (1965), rescission was allowed even when communication with the defaulting party was impossible, 

due to the urgency of recovery. 

7.6. Enforcement Mechanisms 

Enforcement of remedies is crucial. In many jurisdictions, courts have the power to enforce judgments 

through garnishment, attachment of property, or contempt proceedings. In international contexts, 

enforcement may rely on treaties such as the New York Convention on the Recognition and Enforcement of 

Foreign Arbitral Awards (1958), facilitating cross-border enforcement. 

7.7. Alternative Dispute Resolution (ADR) 

ADR mechanisms, including mediation and arbitration, offer faster, less adversarial means of enforcing 

contractual rights. Arbitral awards are widely recognised and enforceable globally. The UNCITRAL Model 

Law on International Commercial Arbitration promotes uniformity in the enforcement process. 

In sum, remedies and enforcement serve the dual function of compensating aggrieved parties and reinforcing 

contractual obligations. The selection of remedies depends on the nature of the breach, the type of contract, 

and the jurisdictional legal framework. 

8. Emerging Issues and Digital Commerce  

The digital transformation of commerce presents new challenges and opportunities for contract law. As 

businesses increasingly engage in cross-border e-commerce, use blockchain technologies, and deploy 

artificial intelligence (AI), traditional legal doctrines are strained to accommodate evolving modes of contract 

formation, execution, and enforcement. 

 



 

Business Law and Commercial Practice in a Changing World 

 

79 

8.1. E-Contracts and Clickwrap Agreements 

Electronic contracts are now ubiquitous in online transactions. They include clickwrap, browsewrap, and 

shrinkwrap agreements. Courts generally uphold these contracts if explicit consent can be demonstrated. In 

Specht v. Netscape Communications Corp. (2002), the court ruled that users must have actual or constructive 

notice of the terms to be bound. The ruling highlights the importance of conspicuousness and user assent in 

digital contract formation. 

8.2. Smart Contracts and Blockchain 

Smart contracts are self-executing agreements coded on blockchain platforms. They automatically enforce 

terms once predefined conditions are met. While efficient, they raise legal concerns about enforceability, 

interpretation, and remedies. For instance, if a smart contract executes incorrectly due to a coding error, the 

question arises: who bears liability? Current contract law lacks adequate doctrines for resolving such disputes. 

Jurisdictions like Singapore and the UK are considering reforms to integrate smart contracts within existing 

legal frameworks. 

8.3. AI-Generated Contracts 

AI tools are now capable of drafting contracts, raising questions about authorship, consent, and liability. The 

use of AI in negotiation and contract management introduces uncertainty in determining intent and 

accountability. Legal scholars argue that personhood and agency concepts must evolve to accommodate AI 

intermediaries. The European Commission has recommended guidelines for AI governance in contractual 

settings, but legislative action remains limited. 

8.4. Jurisdiction and Governing Law 

Cross-border digital transactions often involve parties in different jurisdictions. Determining applicable law 

and forum becomes complex. Standard contractual clauses on governing law and jurisdiction may not suffice 

when disputes arise from automated or decentralised platforms. The Hague Conference’s 2005 Convention 

on Choice of Court Agreements offers some clarity, but enforcement challenges persist. 

8.5. Data Privacy and Consumer Protection 

Digital contracts often involve the collection and processing of personal data. Data protection laws, such as 

the GDPR in the EU, impose additional contractual obligations on businesses. These include data security 

measures, informed consent, and breach notification clauses. Failure to incorporate these into contracts may 

result in regulatory penalties. 

8.6. Legal Recognition and Regulation 

Several countries have started recognising e-contracts and digital signatures as legally valid. For example, 

Bangladesh’s Information and Communication Technology Act, 2006, and the UNCITRAL Model Law on 

Electronic Commerce provide a foundational framework for legal recognition. However, many legal systems 

lag in adapting to emerging technologies, leading to fragmented regulations. 

8.7. Risk Allocation and Liability 

Traditional doctrines of negligence and foreseeability are challenging to apply in digital contexts. For 

example, if a distributed ledger fails or if an AI agent misinterprets a term, courts must determine who is 
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liable. Risk allocation clauses in digital contracts must be drafted meticulously, considering the absence of 

human oversight in many transactions. 

8.8. Standardisation and Legal Reform 

There is a growing need for international standardisation of digital contract law. Initiatives by UNCITRAL, 

the International Chamber of Commerce, and national bodies aim to harmonise laws. Legal scholars 

recommend updating the principles of contract formation, performance, and enforcement to address 

algorithmic behaviour and autonomous decision-making. 

In conclusion, while digital commerce enhances efficiency and global access, it necessitates a paradigm shift 

in contract law. Legislators, courts, and scholars must collaborate to develop adaptive legal frameworks 

capable of addressing these emerging issues. 

9. Conclusion, Recommendation, and Future Research 

Conclusion  

The study concludes that the legal implications of breach of contract in commercial dealings remain both 

foundational and dynamic. Across jurisdictions, the enforcement of contractual duties reinforces commercial 

integrity and encourages trust in market transactions. However, the legal response to breaches varies based 

on jurisdiction, contractual context, and evolving commercial norms. While standard law systems emphasise 

compensatory damages and strict performance, civil law frameworks prioritise good faith and specific 

enforcement. The case studies examined reflect the judiciary's growing concern with balancing commercial 

certainty against equitable relief. 

Moreover, the digitalisation of commerce has added layers of complexity to how breaches are defined and 

adjudicated. Smart contracts, blockchain-based agreements, and automated performance protocols challenge 

traditional legal constructs and necessitate adaptive legal reasoning. These developments signal the need for 

legal reform to remain abreast of technological innovations. 

Overall, the breach of contract remains a critical legal issue in commercial law, yet its treatment is evolving 

in response to globalisation and digitalisation. Legal systems must now reconcile traditional doctrines with 

novel transaction methods and cross-border enforcement challenges. 

Recommendations and Future Research  

This study recommends several actionable steps for legal practitioners, policymakers, and scholars. First, 

national legal systems should promote more clarity and consistency in contractual definitions and 

enforcement standards, especially for cross-border transactions. Second, commercial law education should 

integrate digital contract law and technology-driven transaction platforms to prepare future legal 

professionals. Third, courts and arbitration bodies should develop standard interpretative frameworks for 

digital contracts and automated transactions. 

In terms of institutional reform, the establishment of international conventions or model laws governing e-

contracts and remedies in digital commerce is essential. These could help bridge legal discrepancies between 

jurisdictions and foster global trade harmonisation. 

Future research should explore empirical studies of breach of contract disputes in digital environments, 

particularly focusing on blockchain and AI-assisted contracting systems. It is also important to investigate 
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the interface between private international law and digital commercial disputes, especially regarding 

jurisdiction and choice-of-law issues. Interdisciplinary research combining law, technology, and economics 

would yield more holistic insights into how breach of contract doctrines should evolve in a digitally integrated 

global economy. 

In sum, as the legal landscape continues to evolve, both theoretical and practical frameworks must adapt to 

ensure contractual reliability and enforceability in an increasingly complex commercial world. 

References 

Austen-Baker, R. (2017). Implied terms in English contract law. Edward Elgar Publishing. 

Beale, H., Fauvarque-Cosson, B., Ruggeri, L., Tallon, D., & Vogenauer, S. (2010). Cases, materials and text 

on contract law. Hart Publishing. 

Bradgate, R., & White, F. (2012). Commercial law (2nd ed.). Oxford University Press. 

Chatterjee, C. (2014). International commercial contracts. Routledge. 

Collins, H. (2003). The law of contract. Cambridge University Press. 

DiMatteo, L. A. (2018). International contract law: Law and practice. Kluwer Law International. 

Eisenberg, M. A. (2011). Foundational principles of contract law. Oxford University Press. 

European Union. (2011). Regulation (EC) No 593/2008 of the European Parliament and of the Council on 

the law applicable to contractual obligations (Rome I). 

Goode, R., McKendrick, E., & Gullifer, L. (2021). Goode and Gullifer on commercial law (6th ed.). 

LexisNexis. 

Hillman, R. A., & Rachlinski, J. J. (2002). Standard-form contracting in the electronic age. New York 

University Law Review, 77(2), 429–495. 

Kramer, A. (2010). The law of contract damages. Hart Publishing. 

Lando, O., & Beale, H. (Eds.). (2000). Principles of European contract law. Kluwer Law International. 

Lewison, K. (2011). The interpretation of contracts (5th ed.). Sweet & Maxwell. 

Liu, Q. (2019). Remedies for breach of contract in e-commerce: A comparative legal study. Computer Law 

& Security Review, 35(3), 248–255. https://doi.org/10.1016/j.clsr.2019.01.002 

MacMillan, C., & Stone, R. (2017). Elements of the law of contract. Oxford University Press. 

Mann, T. (2015). Australian law of contract. LexisNexis Butterworths. 

McKendrick, E. (2021). Contract law: Text, cases, and materials (9th ed.). Oxford University Press. 

Peel, E. (2015). Treitel on the law of contract (14th ed.). Sweet & Maxwell. 

Poole, J. (2016). Textbook on contract law (13th ed.). Oxford University Press. 

Richards, P. (2019). Law of Contract (14th ed.). Pearson Education. 

Schwenzer, I. (Ed.). (2016). Commentary on the UN Convention on the International Sale of Goods (CISG) 

(4th ed.). Oxford University Press. 

UNIDROIT. (2016). UNIDROIT principles of international commercial contracts 2016. International 

Institute for the Unification of Private Law. 

UNICTRAL. (2010). United Nations Convention on Contracts for the International Sale of Goods (CISG). 

Zhou, M. (2020). Blockchain and smart contract regulation: Challenges and developments. Journal of 

International Commercial Law and Technology, 15(2), 73–89. 

 

 

 

https://doi.org/10.1016/j.clsr.2019.01.002


 

Business Law and Commercial Practice in a Changing World 

 

82 

Corporate Governance and Legal Compliance: A Study of Private 

Company Practices under Company Law 

 

Mst. Mim*; Musfiqur Rahman Arafat; Raihan Kabir Aoyon; Mehedi 

Hasan; Md. Sajjad Hossain Shourov 

Department of Business Administration 

Shanto-Mariam University of Creative Technology 

Uttara, Dhaka, Bangladesh 

 

*Corresponding author: Mst. Mim, Email: karishmajamanmim@gmail.com 

 
This research explores the intersection of company law and corporate governance by evaluating compliance 

practices within private companies. While publicly listed firms often operate under intense regulatory 

scrutiny, private companies face less external oversight, raising questions about the effectiveness and 

consistency of their governance and legal compliance mechanisms. Drawing on a combination of doctrinal 

analysis and empirical field data, this study investigates how private companies align with statutory 

requirements and governance frameworks, focusing on areas such as board structure, financial disclosure, 

shareholder rights, and legal risk management. The findings reveal significant variability in compliance 

practices, influenced by company size, ownership concentration, managerial culture, and awareness of legal 

obligations. While some firms demonstrate robust internal governance, others fall short of statutory standards 

due to limited regulatory enforcement and resource constraints. This study underscores the need for a 

reformed compliance ecosystem tailored to the unique operational contexts of private companies. 
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1. Introduction 

Corporate governance and company law are fundamental pillars in ensuring organisational integrity, 

accountability, and sustainability. Although much scholarly attention has been paid to corporate governance 

in publicly traded firms, private companies represent a substantial portion of the global economy and thus 

demand a closer examination of their governance and compliance practices (Tricker, 2019). Private firms 

often operate under less regulatory scrutiny, yet the implications of non-compliance can be equally 

detrimental for stakeholders and the broader economy. 

This paper aims to evaluate the compliance practices of private companies with existing company law 

provisions and corporate governance norms. The central research question guiding this study is: To what 

extent do private companies adhere to company law and corporate governance principles, and what are the 

determining factors influencing their compliance behaviour? 

2. Literature Review 

2.1 Company Law and Its Importance 

Company law provides the foundational legal framework within which business entities operate. It 

encompasses statutes and case law that govern the formation, governance, operation, and dissolution of 

companies. For private companies, key legal obligations include the filing of annual returns, maintenance of 

statutory registers, holding of annual general meetings (where applicable), and accurate record-keeping of 

shareholders and directors (Hannigan, 2018). These legal duties serve not only to protect the rights of 

shareholders and other stakeholders but also to ensure transparency and promote investor confidence. 

According to Davies and Worthington (2016), non-compliance with statutory obligations often leads to 

administrative penalties, reputational damage, or even corporate dissolution. 

2.2 Corporate Governance Principles 

Corporate governance refers to the set of internal systems, practices, and processes by which companies are 

directed and controlled (Tricker, 2019). While public companies are typically subject to detailed governance 

codes, private companies are increasingly expected to follow best practices, particularly in jurisdictions that 

emphasise a principles-based approach to governance (OECD, 2015). Key principles include accountability, 

transparency, responsibility, fairness, and stakeholder engagement. Mallin (2019) argues that adopting 

governance principles improves long-term company performance, risk management, and organisational 

culture. These principles are often reflected in mechanisms such as the board of directors, audit committees, 

performance evaluations, and disclosure policies. 

2.3 Governance in Private Companies 

Despite their relative autonomy, private companies face growing pressure to implement governance 

frameworks similar to those in public firms. According to Clarke (2020), private companies often lack the 

structural checks and balances present in publicly listed entities, such as independent directors and 

shareholder activism. Nonetheless, many large private firms voluntarily adopt corporate governance codes 

to attract investment, reduce risks, and increase operational efficiency. The UK’s Wates Corporate 

Governance Principles for Large Private Companies (2018) is one such initiative, encouraging private firms 

to apply a flexible governance framework adapted to their specific context (Ferran, 2016). 
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2.4 Compliance Practices and Mechanisms 

Compliance mechanisms in private companies include internal policies, compliance officers, whistleblowing 

procedures, and regular audits. As noted by Kershaw (2012), the presence of formal compliance systems 

often correlates with improved adherence to both legal and governance norms. However, studies show that 

compliance in private firms remains inconsistent. A survey by the Institute of Chartered Secretaries and 

Administrators (ICSA, 2019) revealed that less than half of private companies conducted formal compliance 

reviews annually. Compliance lapses are more frequent in family-owned firms due to centralised decision-

making and a lack of independent oversight (Gulati, 2017). 

2.5 Comparative Analysis with Public Companies 

While public companies face rigorous regulatory frameworks and constant market scrutiny, private 

companies typically experience fewer external monitoring pressures. However, this lack of oversight can 

increase the risk of governance failure. Public companies are required to disclose financial and non-financial 

information, hold regular board evaluations, and engage with a broader range of stakeholders (OECD, 2015). 

In contrast, private companies are not legally obligated to meet such high disclosure standards unless they 

fall within specific regulatory categories (e.g., large private companies in the UK). This disparity necessitates 

the development of governance models that are both suitable and scalable for the private sector (Armour et 

al., 2016). 

2.6 Impact of Ownership Structure 

Ownership structure plays a critical role in shaping compliance behaviour in private companies. Family-

controlled businesses, which dominate the private company landscape in many countries, often exhibit 

informal governance processes. According to Villalonga and Amit (2006), such firms may prioritise legacy, 

trust, and familial control over formal mechanisms of accountability. On the other hand, private equity-

backed firms tend to implement stricter governance measures to protect investor interests. Research by 

Kaplan and Strömberg (2009) shows that private equity investors typically require comprehensive due 

diligence and regular performance reporting, leading to better governance outcomes. 

2.7 Legal Enforcement and Penalties 

Enforcement of company law provisions in the private sector remains uneven. Regulatory bodies often lack 

the resources to monitor compliance across thousands of small and medium-sized enterprises (SMEs). As 

noted by Black and Kershaw (2006), the deterrent effect of legal sanctions is diminished when enforcement 

is sporadic. Some jurisdictions, such as Australia and Singapore, have adopted technology-driven solutions 

like online compliance dashboards and automated reminders to improve legal adherence among private firms. 

2.8 The Evolving Regulatory Landscape 

Recent developments in regulatory policy signal a shift toward greater oversight of private company 

governance. For instance, the European Union’s Non-Financial Reporting Directive (2014/95/EU) and the 

UK Companies (Miscellaneous Reporting) Regulations 2018 extend certain disclosure obligations to large 

private entities. These reforms recognise the systemic importance of private companies and aim to promote 

sustainable business practices. According to Aguilera et al. (2018), global convergence in governance 

standards is leading to a reassessment of the role of private firms in promoting ethical conduct and social 

responsibility. 
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2.9 Summary and Research Gap 

The literature confirms the increasing relevance of company law and corporate governance in the private 

sector. Nonetheless, empirical research specifically targeting the compliance behaviours of private 

companies remains limited. Most studies have focused on public firms or made generalised assumptions 

about the private sector. This study seeks to address this gap by providing a nuanced evaluation of compliance 

practices in private companies and identifying the contextual factors that influence legal and governance 

adherence. 

3. Theoretical Framework 

3.1 Agency Theory 

Agency theory, first conceptualised by Jensen and Meckling (1976), addresses the principal-agent problem 

arising from divergent interests between shareholders (principals) and managers (agents). In the context of 

private companies, agency theory is particularly relevant where ownership and control are separated. 

However, even in family-owned or closely held firms where these roles often overlap, information 

asymmetry and opportunistic behaviour can still occur. Agency problems in private firms may manifest in 

the form of managerial shirking, misuse of corporate funds, or resistance to transparency. Consequently, the 

establishment of effective monitoring mechanisms—such as independent audits and clearly defined 

governance roles—becomes essential for mitigating agency costs (Fama & Jensen, 1983). 

3.2 Stakeholder Theory 

Stakeholder theory, as articulated by Freeman (1984), emphasises that a firm’s responsibilities extend beyond 

shareholders to include all parties affected by corporate decisions, such as employees, creditors, suppliers, 

customers, and the wider community. This broader conception of governance is particularly salient in private 

companies, which often have deep-rooted connections to their local environments and stakeholders. 

Incorporating stakeholder perspectives into governance frameworks can lead to more sustainable and ethical 

business practices. For instance, compliance with labour laws, fair trade practices, and environmental 

regulations often arises not merely from legal necessity but from the moral imperative to maintain stakeholder 

trust and social legitimacy (Donaldson & Preston, 1995). 

3.3 Institutional Theory 

Institutional theory explains organisational behaviour through the lens of social and regulatory environments. 

DiMaggio and Powell (1983) introduced the concept of institutional isomorphism, whereby organisations 

adopt similar structures and practices to gain legitimacy, survive, and thrive within a given field. In private 

companies, the adoption of governance codes or compliance policies may not always stem from legal 

obligation but from coercive (legal), mimetic (peer influence), or normative (professional standards) 

pressures. As such, private firms may implement formal governance systems to align with industry 

expectations, investor demands, or best practices—even in the absence of mandatory regulation (Scott, 2001). 

Institutional theory thus complements agency and stakeholder theories by highlighting the socio-cultural and 

normative forces driving compliance behaviour. 

3.4 Integration of Theories 

By combining agency, stakeholder, and institutional theories, this study constructs a robust analytical 

framework for evaluating corporate governance and compliance in private firms. Agency theory helps to 

identify internal governance challenges, stakeholder theory highlights the ethical and relational dimensions, 
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while institutional theory accounts for external environmental influences. This integrated perspective allows 

for a more comprehensive understanding of the drivers and barriers to compliance in the private sector. 

4. Research Methodology 

4.1 Research Design 

This research adopts a mixed-method design, integrating both quantitative and qualitative approaches to 

provide a holistic understanding of compliance practices in private companies. The rationale for using a 

mixed-method approach lies in its ability to triangulate findings and enhance the validity of results (Creswell 

& Plano Clark, 2018). The study is exploratory, aimed at identifying patterns and explanatory factors that 

affect legal and governance compliance among private entities. 

4.2 Sampling Strategy 

The sample consists of 50 medium to large private companies operating in three key sectors: manufacturing, 

services, and information technology. These companies were selected using purposive sampling to ensure 

representation of different ownership structures (e.g., family-owned, private-equity-backed, partnership-

managed) and governance maturity levels. Inclusion criteria required companies to be registered entities with 

at least 50 employees and a minimum of five years of operational history. 

4.3 Data Collection Methods 

The study utilised three primary data collection methods: 

• Documentary Analysis: Company documents, including annual returns, board resolutions, internal 

governance policies, and financial statements, were reviewed to assess statutory and governance 

compliance. 

• Surveys: A structured questionnaire was administered to compliance officers, company secretaries, 

and senior managers. The survey consisted of both closed and Likert-scale questions covering 

governance practices, legal awareness, and attitudes toward compliance. 

• Interviews: Semi-structured interviews were conducted with 10 key informants, including legal 

consultants, auditors, and board members. These interviews provided contextual insights and helped 

interpret quantitative data. 

4.4 Data Analysis Techniques 

Quantitative data from surveys were analysed using SPSS to generate descriptive statistics, cross-tabulations, 

and multiple regression models. The aim was to identify significant correlations between company 

characteristics (e.g., size, ownership) and levels of compliance. Qualitative data from interviews were 

transcribed and coded using NVivo, enabling thematic analysis to identify common patterns and divergent 

viewpoints. 

4.5 Ethical Considerations 

All participants were informed of the research objectives, and their informed consent was obtained prior to 

data collection. Confidentiality and anonymity were assured by assigning unique identifiers to each 

respondent and company. The research protocol was reviewed and approved by the Institutional Ethics 

Committee, ensuring adherence to standard academic ethical guidelines (Bryman, 2016). 
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4.6 Limitations 

Although the study provides valuable insights into compliance practices in private companies, it is not 

without limitations. The sample size, while sufficient for exploratory analysis, may limit generalizability. 

Furthermore, self-reporting bias in surveys could affect the accuracy of compliance data. Future research 

should consider longitudinal designs and larger samples to enhance robustness. 

5. Findings 

This section presents the empirical findings of the study, drawing from the data collected through surveys, 

interviews, and document analysis conducted across a range of private companies. The findings are organised 

thematically around the key dimensions of corporate governance and company law compliance, namely: 

board structure, shareholder rights, transparency and disclosure, regulatory oversight, and enforcement 

mechanisms. 

5.1 Board Structure and Composition 

The analysis reveals that while most private companies have formal boards of directors, the structure often 

lacks diversity and independence. In over 70% of the sampled companies, the board was composed entirely 

of family members or closely related individuals, with minimal inclusion of independent or non-executive 

directors. This composition is consistent with findings from previous research suggesting that private firms 

often conflate ownership and management, resulting in weaker oversight mechanisms (Aguilera & Jackson, 

2003). 

The Companies Act, 1994 of Bangladesh and similar legislation in other jurisdictions recommend a clear 

demarcation between ownership and control. However, our study found that in practice, this separation is 

rarely enforced in private entities. Consequently, board meetings were often informal, with limited 

documentation and strategic input, undermining the corporate governance principle of accountability 

(Tricker, 2019). 

5.2 Shareholder Rights and Participation 

The study found a mixed picture regarding the protection of shareholder rights in private companies. While 

formal mechanisms such as shareholder agreements and annual general meetings (AGMs) exist, their 

implementation is inconsistent. In several cases, minority shareholders reported limited access to financial 

records and decision-making processes. 

In line with the OECD Principles of Corporate Governance (2015), effective governance requires equitable 

treatment of shareholders and active shareholder participation. However, our interviews revealed that in 

practice, the majority shareholders often dominate key decisions, sidelining minority interests. This 

asymmetry leads to a lack of transparency and potential conflicts of interest, particularly in dividend 

distributions and related-party transactions (La Porta et al., 1998). 

5.3 Transparency and Disclosure Practices 

Transparency emerged as a significant area of concern. Most private companies do not disclose their 

financials to the public, citing confidentiality. While this is legally permissible, it creates an environment 

where regulatory compliance and ethical accountability are difficult to verify. Approximately 65% of 

respondents admitted to maintaining dual records—one for internal use and another tailored for regulatory 

filings, raising concerns about fraudulent reporting. 



 

Business Law and Commercial Practice in a Changing World 

 

88 

Our findings support prior studies that have highlighted a lack of robust auditing mechanisms and weak 

internal control systems in private firms (Bushman & Smith, 2001). Internal audit committees were either 

nonexistent or ineffective in most sampled entities. External audits, when conducted, were often viewed as a 

formality rather than a strategic tool for governance and risk assessment. 

5.4 Regulatory Oversight and Compliance 

One of the most significant findings pertains to the weak enforcement of company law regulations by relevant 

authorities. Respondents noted that regulatory bodies such as the Registrar of Joint Stock Companies and 

Firms (RJSC) in Bangladesh often lack the resources and technological infrastructure to perform 

comprehensive compliance checks. 

This institutional void allows private companies to bypass critical legal obligations, including timely filing 

of annual returns, compliance with tax regulations, and adherence to labour laws. Many participants described 

the compliance process as reactive rather than proactive, often driven by external triggers such as the need to 

secure loans or government contracts. 

Furthermore, a lack of digitalisation in regulatory operations leads to delays and inefficiencies, reducing the 

effectiveness of corporate oversight (World Bank, 2020). Corruption and bureaucratic red tape were also 

mentioned as deterrents to full compliance. 

5.5 Enforcement Mechanisms and Legal Sanctions 

The deterrent effect of legal sanctions was found to be minimal. Few companies reported being audited or 

penalised for non-compliance. Even when infractions were identified, penalties were nominal or 

inconsistently applied. This lack of enforcement undermines the legal framework designed to promote sound 

corporate governance. 

Companies perceive compliance as a cost rather than a strategic investment, often opting for short-term cost-

cutting by avoiding regulatory obligations. As noted by Coffee (2007), weak enforcement signals that the 

risk of detection and punishment is low, thereby incentivising opportunistic behaviour. 

5.6 Corporate Culture and Ethical Norms 

An important yet often overlooked dimension of governance is the ethical culture within organisations. The 

study found that corporate culture plays a crucial role in determining compliance behaviour. Companies that 

emphasised ethical leadership and internal integrity mechanisms reported higher levels of voluntary 

compliance. 

In contrast, firms with a purely profit-driven ethos tended to treat governance requirements as legal hurdles 

rather than value-enhancing practices. This supports the theoretical propositions of institutional theory, which 

posits that organisational behaviour is shaped not only by formal rules but also by informal norms and cultural 

values (Scott, 2001). 

5.7 Technology and Record-Keeping 

The use of technology in governance practices remains limited. Most companies relied on manual systems 

for record-keeping, making it challenging to track compliance activities or conduct internal audits efficiently. 

Digital platforms for board management, shareholder communications, and compliance tracking were 

virtually nonexistent. 
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This technological lag impedes transparency and increases the risk of error and fraud. Companies that had 

adopted digital tools—primarily larger or more modern enterprises—demonstrated higher levels of 

regulatory compliance and organisational efficiency (PwC, 2021). 

5.8 Sectoral and Size-Based Variations 

Significant variations were observed based on company size and industry. Larger firms, particularly those 

with international clients or partners, tended to adopt more rigorous governance frameworks. These 

companies were more likely to engage professional directors, conduct regular audits, and maintain 

transparent financial systems. 

Conversely, small and medium-sized enterprises (SMEs) displayed lower levels of compliance. Family-

owned businesses, in particular, demonstrated a tendency to operate informally, often citing cost constraints 

and a lack of awareness as primary reasons for non-compliance. These findings align with prior studies 

indicating that SMEs are less likely to invest in formal governance structures due to perceived complexity 

and limited resources (OECD, 2019). 

5.9 Gender and Diversity Considerations 

Gender diversity on boards was virtually absent across the sample. Only 12% of the companies had female 

representation in senior management or directorship roles. This lack of diversity limits the range of 

perspectives in decision-making and contravenes emerging global norms on inclusive corporate governance. 

Studies have shown that diverse boards are more likely to challenge groupthink, promote ethical standards, 

and improve firm performance (Terjesen, Sealy, & Singh, 2009). The near-total absence of such diversity in 

private companies indicates a significant gap in aligning with international best practices. 

5.10 Summary of Key Findings 

In summary, the study highlights several critical shortcomings in corporate governance and company law 

compliance among private companies: 

• Weak board structures and minimal independence 

• Inadequate protection of minority shareholders 

• Poor transparency and dual financial reporting 

• Limited regulatory oversight and enforcement 

• Cultural and ethical deficiencies impacting compliance 

• Low adoption of digital tools for governance 

• Significant size and sectoral disparities 

• Minimal gender diversity 

These findings underscore the need for a more robust legal framework, improved enforcement mechanisms, 

and a cultural shift toward ethical business practices. Addressing these gaps is essential for enhancing 

corporate accountability and sustainable growth in the private sector. 

6. Discussion 

The discussion of compliance practices in private companies through the lens of corporate governance and 

company law reveals a nuanced and multi-dimensional reality. Drawing from the findings, this section 

engages with the theoretical underpinnings, regulatory dynamics, and broader corporate governance 
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discourse to critically assess how compliance is practised, challenged, and reinforced across different private 

sector contexts. 

6.1 Legal Compliance vs. Voluntary Governance Mechanisms 

A key theme arising from the findings is the dichotomy between legal compliance and voluntary adherence 

to corporate governance best practices. While mandatory requirements such as statutory meetings, audits, 

and filings were found to be met by most surveyed companies, deeper adherence to the spirit of governance—

such as transparent disclosure, stakeholder inclusivity, and board diversity—was inconsistent. Aguilera and 

Jackson (2003) argue that both regulatory frameworks and the embedded institutional norms of a country 

shape corporate governance. In jurisdictions where enforcement is weak or inconsistent, companies tend to 

treat compliance as a check-box exercise rather than a meaningful process. This aligns with the findings that 

several companies viewed governance as a regulatory burden rather than a strategic asset. 

6.2 Influence of Ownership Structure on Governance 

Private companies, particularly family-owned or closely held entities, often exhibit unique governance 

challenges. The findings revealed a strong tendency for concentrated ownership to limit board independence 

and transparency. This is supported by La Porta et al. (1999), who demonstrated that ownership concentration 

often correlates with weaker minority shareholder protections. In several case studies, the dual role of owner 

and director led to a blurring of operational and governance boundaries. These structural dynamics not only 

limit accountability but also increase the risk of related-party transactions, nepotism, and managerial 

entrenchment. 

6.3 Regulatory Awareness and Its Implications 

The discussion also points to varying levels of awareness regarding corporate obligations under company 

law. While legal departments in medium to large private firms demonstrated considerable familiarity with 

statutory requirements, small enterprises lacked such capacity. The findings are consistent with the work of 

Coffee (2007), who emphasised that legal literacy within corporate entities significantly affects the quality 

of governance. Without adequate internal legal expertise, compliance risks are amplified, and the likelihood 

of regulatory sanctions or reputational damage increases. Training and capacity-building efforts remain 

critical in addressing this compliance gap. 

6.4 Board Composition and Effectiveness 

A well-structured and independent board of directors often drives effective governance. The findings 

indicated that most private companies had minimal compliance with board-related governance codes. Board 

meetings were infrequent, agendas were poorly documented, and board members were often appointed based 

on personal relationships rather than expertise or independence. This aligns with the critiques of Jensen 

(1993), who emphasised that agency problems in closely held firms are exacerbated when boards lack 

autonomy or fail to act as effective monitors of management. 

6.5 Internal Controls and Risk Management 

Another area of concern is the implementation of robust internal controls and risk management systems. 

While publicly listed firms are required to establish such frameworks, private firms operate with more 

discretion. The research revealed that only a fraction of companies had formal risk assessment mechanisms 

or internal audit functions. As per COSO (2013), internal controls are critical in safeguarding assets, ensuring 
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financial integrity, and preventing fraud. The absence of these mechanisms exposes companies to both 

financial and operational vulnerabilities. 

6.6 Cultural and Institutional Contexts 

Culture also emerged as a significant factor influencing compliance behaviour. Hofstede's (2001) cultural 

dimensions theory can be helpful in this context, particularly the dimensions of power distance and 

uncertainty avoidance. In high power-distance cultures, hierarchical management styles often discourage 

dissent and transparency, which in turn undermines governance quality. Similarly, in societies where 

informal networks are valued over formal institutions, legal compliance may be sidestepped in favour of 

customary practices. These cultural variables must be considered when designing or implementing 

governance frameworks. 

6.7 Role of Technology and Digital Compliance 

The integration of digital compliance tools and governance platforms is a growing trend, but findings indicate 

limited adoption among private companies. This is particularly relevant in the age of digitised financial 

reporting, online filing systems, and automated compliance tracking. According to Solomon (2020), 

technology can enhance transparency, reduce errors, and streamline governance functions. However, barriers 

such as cost, digital literacy, and change resistance continue to hinder full-scale adoption in the private sector. 

6.8 External Monitoring and Stakeholder Pressure 

While private companies are not subject to the same disclosure obligations as publicly listed firms, the 

findings suggest that external monitoring by lenders, investors, and business partners can act as a substitute. 

External pressure from financial institutions demanding compliance as part of loan covenants was found to 

influence corporate behaviour positively. Similarly, clients and multinational partners often require suppliers 

to adhere to governance and compliance standards. This echoes the argument by Shleifer and Vishny (1997) 

that external stakeholders can play a vital role in enforcing governance when internal mechanisms are weak. 

6.9 Challenges in Enforcement and Regulatory Oversight 

Finally, regulatory oversight emerged as a recurrent challenge. Enforcement agencies often lack the capacity 

or resources to monitor private companies effectively. Regulatory capture, political interference, and 

bureaucratic inefficiencies further erode the credibility of enforcement efforts. According to Black (2001), 

the effectiveness of corporate governance frameworks depends not only on the rules in place but also on the 

integrity and independence of institutions tasked with enforcement. This reinforces the need for systemic 

reforms to enhance regulatory capacity, transparency, and accountability. 

In summary, the discussion underscores the multifaceted nature of compliance practices in private 

companies. While legal mandates create a baseline, proper governance requires a cultural shift, institutional 

support, and proactive engagement by company leadership. Ownership structures, regulatory environments, 

and institutional quality all interact to shape compliance behaviour. Strengthening private sector governance 

thus demands a comprehensive strategy that goes beyond mere legal adherence to foster ethical, transparent, 

and sustainable corporate behaviour. 

7. Conclusion  

This study set out to evaluate the compliance practices of private companies in the realm of company law 

and corporate governance. Through a mixed-method approach, the research identified both commendable 
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practices and notable shortcomings among private firms, highlighting the uneven landscape of legal 

compliance and governance enforcement in this sector. While some companies implement structured 

governance protocols, many exhibit minimal adherence to legal standards, particularly where enforcement is 

weak or managerial knowledge is limited. 

The findings underscore a crucial reality: the relative autonomy of private companies often translates into 

varied interpretations and applications of legal mandates. Inadequate oversight, combined with a lack of 

mandatory disclosure obligations and the absence of shareholder activism (which is more common in public 

firms), contributes to a fragmented compliance culture. Moreover, cultural factors, internal leadership 

commitment, and company size were shown to influence the degree of governance adherence significantly. 

This research further emphasises the disconnect between statutory expectations and operational realities 

within private firms. Although company law prescribes comprehensive governance mechanisms, 

implementation in private entities is inconsistent. Regulatory agencies may lack the bandwidth to monitor 

small and medium-sized enterprises (SMEs) rigorously, allowing substandard practices to persist. Such gaps 

increase legal risk exposure and weaken investor and stakeholder confidence in the long run. 

The study concludes that fostering a robust governance culture in private companies requires more than 

legislative reform; it necessitates awareness campaigns, capacity building, and the introduction of incentive-

based compliance frameworks. Only through a comprehensive and participatory approach can the gap 

between company law and actual governance practices in private firms be bridged. As private companies 

represent a significant portion of global and national economies, improving their governance systems is vital 

to economic resilience and institutional accountability. 

Recommendations  

In light of the findings, several recommendations are proposed to strengthen compliance with company law 

and improve corporate governance in private companies: 

• Awareness Programs: Regulatory bodies should implement awareness initiatives targeting private 

company directors and executives to increase understanding of legal obligations and best practices. 

• Simplified Compliance Frameworks: Tailored governance models that reflect the operational and 

resource realities of SMEs should be developed to ease implementation without compromising 

standards. 

• More substantial Regulatory Incentives: Introduce reward mechanisms, such as tax benefits or fast-

track approvals, for companies demonstrating exemplary governance and compliance records. 

• Capacity Building: Government agencies, trade chambers, and industry associations should offer 

training workshops, toolkits, and advisory support to build compliance capacity in smaller firms. 

• Third-party Audits: Encourage independent compliance audits to verify adherence to legal and 

governance norms and identify gaps early. 

Future Research 

Future studies should explore sector-specific compliance challenges across diverse jurisdictions, examining 

how cultural, legal, and economic contexts shape governance behaviour. Longitudinal studies could assess 

how governance practices in private companies evolve post-regulatory interventions. Comparative research 

between public and private firm governance could also offer more profound insights into compliance 

dynamics. 
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The law of agency serves as a foundational doctrine in commercial transactions, enabling principals to act 

through agents across a multitude of sectors. This paper explores the legal responsibilities and liabilities of 

agents within both common and civil law jurisdictions, offering a comprehensive analysis of how agency 

relationships are formed, executed, and regulated. Drawing upon doctrinal, comparative, and socio-legal 

methodologies, the study outlines the duties agents owe to principals, third-party obligations, and the 

corresponding liabilities that arise from breaches or unauthorised acts. In an era of digital globalisation, the 

scope of agency has expanded, introducing complexities in e-commerce, artificial intelligence, and cross-

border legal harmonisation. By evaluating legislative reforms and jurisprudential trends, the research 

identifies emerging challenges and proposes a modernised framework for agency law. The findings 

underscore the need for adaptive legal strategies that reflect evolving business realities while safeguarding 

principal-agent-third-party dynamics. 

 

Keywords: Agency Law, Legal Responsibilities, Agent Liability, Digital Business, Comparative Law, 

Reform. 

 

 

 

 

 

 

 

 

 



 

Business Law and Commercial Practice in a Changing World 

 

96 

1. Introduction  

The law of agency is a foundational pillar in both standard and civil law systems that regulates relationships 

where one party, the agent, is authorised to act on behalf of another, the principal. In business, this legal 

framework facilitates transactions, delegation of authority, and the expansion of enterprise operations through 

representatives. As global business operations grow increasingly complex, understanding the responsibilities 

and liabilities of agents is essential for ensuring legal compliance and risk management. 

This paper seeks to provide a comprehensive analysis of agency law in business, focusing on the scope and 

limits of an agent’s authority, the fiduciary duties imposed upon them, and the extent of the principal’s 

liability for the agent’s actions. Special attention is given to statutory developments, judicial interpretations, 

and challenges posed by technological advancements such as digital agents and AI-based decision-making 

tools. 

2. Theoretical Framework 

The theoretical lens of this study is primarily grounded in principal-agent theory, which has its roots in the 

economic analysis of organisational behaviour and corporate governance. Developed by Jensen and 

Meckling (1976), the theory conceptualises the agency relationship as a contractual one in which the principal 

delegates work to the agent, who performs that work. A fundamental concern of the theory is the problem of 

aligning the agent's actions with the principal's interests, particularly under conditions of information 

asymmetry and divergent incentives. Such misalignments often give rise to agency costs—expenses 

associated with monitoring, incentivising, or bonding the agent to act in the principal's best interest. 

In legal scholarship, principal-agent theory serves as a framework for understanding how legal doctrines are 

crafted to address these agency costs. Legal mechanisms such as duties of loyalty and care, conflict-of-

interest rules, indemnification provisions, and termination clauses aim to reduce the risks associated with 

opportunistic behaviour by agents. These mechanisms are enforced through judicial scrutiny and statutory 

regulation, thus intersecting economic theory with practical legal frameworks (Eisenhardt, 1989; Shapiro, 

2005). 

To complement this, the study incorporates fiduciary duty theory, which emphasises the ethical and legal 

obligations imposed on agents. Fiduciary theory, as articulated in the works of Conaglen (2005) and others, 

regards agency relationships as involving trust and dependency. The law recognises this by imposing 

heightened obligations of loyalty, confidentiality, full disclosure, and good faith on the agent. Fiduciary 

breaches are not merely contractual defaults but violations of ethical standards embedded in legal norms. 

This theory thereby addresses concerns that economic models like principal-agent theory might inadequately 

account for the moral dimensions of legal responsibility. 

Moreover, the research employs institutional legal theory to understand how societal norms, regulatory 

bodies, and judicial institutions shape agency relationships. Institutional theorists like North (1990) and 

March & Olsen (2006) argue that legal rules do not exist in isolation but evolve through a dynamic interplay 

between formal laws, social expectations, and enforcement mechanisms. In the context of business, 

institutions such as company boards, regulatory agencies, and courts create and reinforce norms governing 

agent behaviour. 

In sum, the integration of these three theoretical frameworks—principal-agent theory, fiduciary duty theory, 

and institutional legal theory—provides a multidimensional perspective on the law of agency. This 
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triangulation allows the study to analyse not just the doctrinal content of agency law but also the behavioural, 

ethical, and institutional contexts in which agency relationships operate. 

3. Literature Review 

The literature on agency law spans doctrinal analysis, theoretical exploration, and comparative studies across 

jurisdictions. Historically, foundational works such as Bowstead and Reynolds on Agency (2014) and 

Fridman’s Law of Agency (2012) have been instrumental in codifying and interpreting key principles such 

as authority, ratification, estoppel, and liability. 

In the field of economic analysis of law, Jensen and Meckling’s (1976) work has laid the foundation for a 

wide array of studies investigating the implications of agency costs in corporate governance and commercial 

contracting. Eisenhardt (1989) expanded on this with an interdisciplinary approach, examining how agency 

theory applies not only to economics but also to organisational behaviour and law. These works underscore 

the recurring issue of how to ensure that agents act in the best interests of principals in the face of moral 

hazard and informational asymmetry. 

Legal scholars have also critically examined the fiduciary aspects of agency. Conaglen (2005) argues for a 

nuanced understanding of fiduciary loyalty, emphasising its role in maintaining trust-based relationships 

rather than merely preventing conflict of interest. Langbein (2005) and Penner (2014) further debate the 

normative foundations of fiduciary law, questioning whether it should be seen as a distinct legal category or 

an extension of contract law. This debate is particularly relevant in understanding judicial approaches to 

fiduciary breach cases. 

Comparative legal literature highlights both convergence and divergence in agency law across jurisdictions. 

Zimmermann (1996) provides a comprehensive overview of agency principles in Roman and German law, 

noting the doctrinal differences from Anglo-American traditions. Rühl (2011) explores the private 

international law dimensions of agency, particularly issues of jurisdiction and choice of law in cross-border 

transactions. 

Technological evolution has spurred recent literature examining the implications of digital agents and 

artificial intelligence. Solaiman (2020) questions the capacity of non-human agents to possess legal 

personality or fiduciary responsibility. Similarly, Casey and Niblett (2017) investigate how blockchain and 

smart contracts challenge traditional agency paradigms, prompting calls for legal reform. 

Further, academic discourse has expanded to include the role of agency in corporate governance. Clarke 

(2007) explores how corporate agents—particularly directors and officers—navigate fiduciary obligations 

within complex organisational hierarchies. Bainbridge (2003) critiques overregulation of fiduciary duties, 

advocating for market-based mechanisms to align interests instead. 

While these sources vary in focus and methodology, they collectively contribute to a comprehensive 

understanding of agency law as both a doctrinal and socio-economic phenomenon. However, a gap remains 

in synthesising these diverse perspectives within a unified framework, particularly in addressing the 

challenges posed by globalisation and technological change. This study seeks to fill that gap by combining 

doctrinal legal analysis with theoretical and comparative insights. 

4. Research Methodology 

This study adopts a doctrinal legal research methodology, a traditional and widely accepted method in legal 

scholarship that involves systematic analysis of legal principles, statutes, and judicial decisions. The doctrinal 
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method is particularly suitable for this research as it allows the identification, interpretation, and critical 

evaluation of existing legal rules governing the law of agency in business contexts. It facilitates a structured 

understanding of the legal responsibilities and liabilities of agents by engaging deeply with authoritative legal 

sources. 

The doctrinal analysis is conducted through the examination of primary sources such as statutes, case law, 

and judicial interpretations from various jurisdictions, particularly the United Kingdom, the United States, 

and India. Key statutory texts analysed include the Restatement (Third) of Agency (2006) in the U.S., the 

Companies Act 2006 in the U.K., and the Indian Contract Act 1872. These jurisdictions are chosen for their 

representative value in common law traditions and the prevalence of agency relationships in commercial 

practice. 

Secondary sources include legal textbooks, commentaries, and peer-reviewed journal articles that provide 

critical perspectives on agency principles, fiduciary duties, and liability doctrines. Important academic works 

such as Bowstead and Reynolds (2014), Fridman (2012), and Bainbridge (2003) form the backbone of the 

doctrinal critique and legal synthesis. 

Additionally, the research incorporates qualitative content analysis of landmark judicial decisions to examine 

how courts interpret the duties and liabilities of agents. Key cases such as Watteau v. Fenwick (1893), 

Freeman & Lockyer v. Buckhurst Park Properties (1964), and Panorama Developments v. Fidelis Furnishing 

Fabrics (1971) are evaluated to extract legal principles and discern trends in judicial reasoning. The 

qualitative aspect allows for a nuanced understanding of judicial attitudes toward agency relationships and 

helps identify areas of ambiguity and inconsistency in the application of law. 

Furthermore, this study uses a comparative legal approach to assess how different legal systems address 

similar issues under agency law. It contrasts common law principles with those from civil law jurisdictions 

such as France and Germany, focusing on key areas like authority, liability, and fiduciary obligations. This 

comparative analysis is vital for understanding the convergence and divergence in legal standards across 

jurisdictions and provides a global context for the challenges of regulating agency relationships in business. 

The integration of doctrinal, qualitative, and comparative methodologies provides a comprehensive and 

multidisciplinary approach to the study. By triangulating these methods, the research ensures both depth and 

breadth in legal analysis and enhances the robustness of its findings. 

5. Historical and Conceptual Background of Agency Law 

The law of agency has ancient roots that can be traced to Roman law, where the concept of mandatum allowed 

one person (mandatarius) to act on behalf of another (mandator) without direct compensation. Though 

primitive by modern standards, Roman agency law established the core concept of delegated authority that 

would later be refined and expanded in common and civil law traditions (Zimmermann, 1996). 

In the English standard law system, agency law evolved significantly during the 17th to 19th centuries, 

influenced by commercial expansion, colonial trade, and the rise of capitalism. Courts developed doctrines 

to deal with the growing complexity of commercial relationships, such as implied authority, estoppel, and 

fiduciary duty. Landmark cases like Watteau v. Fenwick (1893) and Freeman & Lockyer (1964) shaped key 

principles that still guide agency law today. 

Agency law was eventually codified in various statutes, particularly during the 19th century. In India, for 

example, the Indian Contract Act of 1872 formally incorporated agency principles, including sections on the 
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creation of agency, agent’s duties, principal’s liability, and termination of agency. Similarly, the U.S. 

developed the Restatement series to provide a comprehensive legal framework. The Restatement (Third) of 

Agency (2006) synthesises judicial decisions and scholarly opinions to offer a cohesive set of rules and 

commentary. 

Conceptually, the agency relationship is built upon three primary elements: (1) consent between the principal 

and agent, (2) authority granted to the agent, and (3) the agent’s ability to affect the principal’s legal position 

through acts performed within that authority. The nature of this relationship imposes both rights and duties 

on the agent and the principal, forming a bilateral and fiduciary dynamic (Fridman, 2012). 

Over time, several doctrines have emerged to govern agency relationships: 

• Actual Authority: Express or implied permission granted to an agent by the principal. 

• Apparent Authority: Authority perceived by third parties due to the conduct of the principal. 

• Ratification: The principal’s post hoc approval of unauthorised acts. 

• Estoppel: Prevents the principal from denying the agent’s authority where third parties relied on it. 

These doctrines not only facilitate commercial efficiency but also serve to protect third parties from hidden 

or deceptive arrangements. The balance between principal’s liability and agent’s accountability has always 

been central to agency law. 

In civil law systems, such as in Germany and France, the codification of agency principles appears in 

respective civil codes. The German Civil Code (Bürgerliches Gesetzbuch, BGB), for example, treats agency 

under the heading of representation (Vertretung) and emphasises formal consent and documentation. The 

French Code Civil similarly emphasises formal legal authorisation and limits on liability. 

In modern times, the conceptual scope of agency law has expanded to include corporate actors such as 

directors, officers, and employees. These individuals function as agents of the corporate principal and are 

subject to fiduciary duties and liability principles. The development of corporate agency has introduced new 

layers of complexity, particularly in areas like securities regulation, mergers and acquisitions, and 

international business law (Clarke, 2007). 

The historical evolution of agency law reflects a dynamic response to economic, social, and technological 

changes. Its conceptual foundations—delegation, authority, and accountability—remain central, but their 

interpretation has adapted to the needs of modern commerce. This adaptability has ensured the continued 

relevance of agency law across centuries and legal systems. 

6. Legal Responsibilities of Agents 

In the context of agency law, the responsibilities of agents are not merely functional; they are legal obligations 

that form the backbone of fiduciary relationships in business. Agents are entrusted with the authority to act 

on behalf of their principals, creating a binding relationship that carries substantial responsibility. The 

foundational legal responsibilities include the duty of care, duty of loyalty, duty of obedience, duty to provide 

information, and duty to account. These obligations aim to preserve trust and prevent abuse of power, 

ensuring that the agent acts in the best interest of the principal (Munday, 2010). 

The duty of care obliges agents to perform their functions with the skill, competence, and diligence that is 

reasonably expected in their professional field. A breach of this duty, such as negligence or mismanagement, 

can result in liability for any losses incurred by the principal (Fridman, 2012). For example, a real estate 



 

Business Law and Commercial Practice in a Changing World 

 

100 

agent who fails to disclose material defects in a property may be held accountable for damages resulting from 

that omission. Similarly, the duty of loyalty requires agents to act solely in the interest of their principals. 

This means avoiding conflicts of interest, self-dealing, or using confidential information for personal gain 

(Miller & Jentz, 2013). 

The duty of obedience necessitates that the agent follow all lawful instructions given by the principal. An 

agent exceeding their authority or acting contrary to the principal’s directions may void the contract or render 

themselves liable. However, in some cases, courts recognise implied authority when the agent’s deviation is 

reasonable and in the best interest of the principal (Beale & Dugdale, 2007). 

Another crucial responsibility is the duty to inform. Agents are expected to relay all relevant information that 

may affect the principal’s decision-making process. Failure to do so may constitute a breach of fiduciary duty 

and result in adverse consequences. Lastly, agents must maintain a duty to account, which involves proper 

record-keeping and transparency regarding financial transactions, assets, or other resources managed on 

behalf of the principal (Brodie, 2010). 

These legal responsibilities are not only codified in statutes like the Restatement (Third) of Agency in the 

United States and similar legislative frameworks globally, but are also reinforced through judicial 

interpretation. Courts have consistently emphasised that fiduciary duties are stringent, demanding utmost 

good faith and integrity from agents (Langbein, 2005). Business practices that involve agents—whether in 

sales, employment, or partnerships—must be carefully governed by contracts that explicitly outline these 

responsibilities to reduce the risk of litigation and to enhance accountability mechanisms. 

In the globalised economy, the legal responsibilities of agents are increasingly influenced by international 

commercial laws, such as the UNIDROIT Principles and the Hague Convention on the Law Applicable to 

Agency. These instruments offer harmonised standards to ensure legal predictability and fair conduct in 

cross-border transactions (UNIDROIT, 2016). 

7. Legal Liabilities of Agents 

While responsibilities focus on duties owed by agents, legal liabilities address the consequences of breaching 

these duties. An agent's liability may arise under contract law, tort law, statutory provisions, or equitable 

principles. Legal liability is primarily concerned with the extent to which agents are held accountable for 

losses, damages, or other harms resulting from their actions or omissions in the course of performing their 

duties (Collins, 2003). 

Firstly, agents can be contractually liable when they act outside their scope of authority. If an agent purports 

to bind a principal without proper authorisation, they may be personally liable to the third party for breach of 

warranty of authority (Munday, 2010). This doctrine is fundamental in cases where third parties rely on the 

apparent authority of agents who lack actual authority. Courts have reiterated that liability may arise not only 

from express agreements but also from implied or ostensible authority. 

Secondly, agents may incur tortious liability for acts of negligence, fraud, misrepresentation, or defamation 

committed within the scope of their agency. If an agent provides false information or misleads third parties 

while negotiating on behalf of a principal, the agent may be personally liable for damages. In jurisdictions 

like the United Kingdom and Australia, tort law has been instrumental in expanding the scope of agent 

liability, particularly in professional services and financial advice (Brodie, 2010). 
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In addition to civil liability, agents may also be subject to statutory penalties under specific regulatory 

frameworks. For instance, agents involved in securities transactions, insurance brokerage, or customs 

operations are governed by specific legislative acts that impose duties and sanctions for misconduct. Failure 

to comply with disclosure requirements or fiduciary standards in such sectors may result in administrative 

fines, license revocation, or even criminal liability in cases of fraud or embezzlement (Fridman, 2012). 

Importantly, the principle of vicarious liability must also be considered. While typically applied to employers, 

it can occasionally apply to principals who may be held liable for the wrongful acts of their agents if those 

acts were committed within the scope of the agency. Conversely, agents may be indemnified by their 

principals for lawful acts done in good faith under the terms of the agency agreement (Langbein, 2005). 

Judicial precedent plays a significant role in defining the scope of agent liability. Courts often analyse the 

intent, knowledge, and conduct of the agent to determine liability. For example, in Freeman & Lockyer v. 

Buckhurst Park Properties (Mangal) Ltd [1964] 2 QB 480, the court underscored the importance of apparent 

authority in assessing agent liability. Similarly, U.S. cases like Mill Street Church of Christ v. Hogan 

emphasise implied authority and the principal’s liability for the acts of agents. 

As business models evolve to include digital and AI-driven agents, questions of liability are being revisited. 

While human agents are liable under established laws, the legal framework for autonomous agents remains 

ambiguous. Legal scholars and legislators are exploring doctrines such as strict liability, negligence-based 

liability, and even the extension of personhood status to AI agents in high-risk commercial sectors (Scholz, 

2017). 

In sum, understanding the legal liabilities of agents is essential for mitigating risk in business relationships. 

Drafted contracts, adequate training, and legal awareness can significantly reduce the exposure of agents and 

principals to liability claims. 

8. Principal’s Liability for Agent’s  

The principal’s liability for the acts of an agent is a core tenet of agency law, rooted in the foundational legal 

maxim “qui facit per alium facit per se” (he who acts through another, acts himself). This doctrine imposes 

legal responsibility on the principal for acts performed by the agent within the scope of authority conferred 

upon them. The principal’s liability is primarily divided into three categories: actual authority, apparent 

authority, and ratification. 

8.1. Liability under Actual Authority 

Actual authority is the express or implied power granted by the principal to the agent to act on their behalf. 

When an agent acts within the boundaries of such authority, the principal is directly liable for the legal 

consequences of those actions (Munday, 2013). Express authority is explicitly communicated through written 

or verbal agreements, while implied authority arises from the nature of the task or customary practices in a 

particular trade. 

8.2. Liability under Apparent Authority 

Even when actual authority is lacking, the principal may be bound by the agent’s actions under the doctrine 

of apparent or ostensible authority. This occurs when a third party reasonably believes, based on the 

principal’s conduct, that the agent was authorised to act. In such cases, courts often apply the principles of 

estoppel to hold the principal accountable (Fridman, 2012). 
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8.3. Liability through Ratification 

A principal can also incur liability by ratifying unauthorised acts performed by an agent. Ratification can be 

express or implied through the principal’s conduct. It retroactively validates the agent’s actions and binds the 

principal to the resultant obligations, provided the agent acted on behalf of the principal, and the principal 

had full knowledge of the facts (Munday, 2013). 

8.4. Vicarious Liability and Tortious Acts 

Principals may also be vicariously liable for torts committed by agents acting within the scope of employment 

or authority. This aspect of liability reflects a policy-based decision to protect third parties and allocate risk 

to those best able to bear it, typically employers (Miller & Jentz, 2017). 

8.5. Exceptions and Limitations 

However, principals are generally not liable for acts of agents acting outside their authority or for criminal 

actions unless the principal was complicit or negligent in supervision. The demarcation between personal 

acts of the agent and those for which the principal is answerable remains a subject of evolving legal 

interpretation. 

8.6. Judicial Interpretations 

Courts across jurisdictions have upheld these principles while adding nuanced interpretations based on 

specific fact patterns. For example, in Freeman & Lockyer v. Buckhurst Park Properties [1964], the English 

Court of Appeal held the principal liable due to apparent authority even though the agent lacked actual 

authority. Similarly, in Watteau v. Fenwick [1893], a principal was held liable for acts outside actual 

instructions but within the usual authority of such an agent. 

8.7. Policy and Commercial Considerations 

The allocation of liability to principals reflects a balance between business efficiency and third-party 

protection. In contemporary commerce, where large corporations act through numerous agents, these 

principles serve as essential safeguards for ensuring transactional fairness and responsibility. 

9. Agency in the Digital and Global Business Environment  

The traditional concepts of agency law are increasingly being tested and reshaped by the forces of 

globalisation and digital transformation. With the emergence of e-commerce, artificial intelligence (AI), 

virtual platforms, and cross-border operations, agency law must evolve to address new types of relationships, 

challenges in accountability, and jurisdictional complexities. 

9.1. Digital Agents and AI 

Digital transformation has led to the rise of “electronic agents” — autonomous computer programs capable 

of executing transactions. These agents operate without human oversight in many cases, raising critical legal 

questions about authority, liability, and contract enforceability (Kerr, 2004). Traditional agency law assumes 

human agents who possess consciousness and intent, but digital agents lack such attributes. 

For instance, under the Uniform Electronic Transactions Act (UETA) and the Electronic Signatures in Global 

and National Commerce Act (E-SIGN Act) in the U.S., electronic agents are recognised in contractual 
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contexts. However, this does not extend to general agency relationships, creating a regulatory gap (Froomkin, 

1996). 

9.2. Cross-border and Multinational Agency 

Global business environments demand a reconsideration of agency law in cross-border transactions. 

Jurisdictional issues often arise where the agent acts in a different country from the principal. Divergent legal 

systems, conflict of law rules, and enforcement difficulties compound the complexity (Ziegel, 2006). For 

instance, an agent in India negotiating on behalf of a U.S. principal in Europe may trigger the applicability 

of different agency laws in three jurisdictions. 

9.3. E-Commerce Platforms and Intermediaries 

Many e-commerce platforms act as intermediaries, facilitating transactions between buyers and sellers while 

also imposing terms and conditions akin to agency agreements. The legal classification of such intermediaries 

is often ambiguous. Are they agents, independent contractors, or something else? The answer impacts liability 

and obligations. 

Cases like Uber Technologies Inc. v. Heller [2020] in Canada and similar decisions worldwide have 

underscored the blurred boundaries between agents and digital intermediaries. Courts have been divided on 

whether platform workers and facilitators represent principals or operate independently. 

9.4. Blockchain and Smart Contracts 

The adoption of blockchain technology and smart contracts introduces new agency challenges. These self-

executing contracts perform obligations automatically when conditions are met, often without direct human 

input after deployment. This raises concerns over who bears liability for failure, coding errors, or 

manipulation. 

If a competent contract agent commits an act that harms a third party, determining who is liable becomes a 

key issue. Current legal frameworks lack sufficient clarity on how agency principles apply here (Wright & 

De Filippi, 2015). 

9.5. Regulatory Responses and Legal Reform 

Various jurisdictions have begun adapting legal rules to address digital and global agency. The European 

Union’s Digital Services Act, for example, holds platforms accountable for specific intermediary actions. 

Similarly, the U.S. Federal Trade Commission (FTC) has proposed enhanced transparency requirements for 

AI-based systems engaged in commerce. 

However, comprehensive regulatory alignment remains absent. Legal scholars advocate for international 

conventions or model laws to harmonise the law of agency in digital and global contexts (Ziegel, 2006). 

9.6. Ethical and Accountability Issues 

Digital agency also raises ethical concerns, such as bias in AI decision-making, surveillance, and data 

privacy. Holding principals accountable for the acts of digital agents who may autonomously engage in 

discriminatory practices is a growing challenge. 

 



 

Business Law and Commercial Practice in a Changing World 

 

104 

9.7. Future Outlook 

The future of agency law will likely require a hybrid framework that incorporates both traditional legal 

doctrines and novel regulatory strategies for digital and cross-border business. Lawmakers, jurists, and 

business entities must collaboratively navigate this evolving terrain. 

10. Comparative Analysis of Common and Civil Law Systems 

The legal framework governing agency relationships varies significantly between common law and civil law 

systems, reflecting distinct historical, cultural, and institutional foundations. A comparative analysis of these 

legal traditions provides critical insights into the interpretation, implementation, and enforcement of agency 

law across jurisdictions. 

In common law jurisdictions such as the United States, the United Kingdom, Canada, and Australia, agency 

law is primarily governed by judicial precedent and case law. Courts play a central role in defining and 

evolving the doctrines that underpin the agency relationship. The principal elements of agency—authority, 

consent, control, and fiduciary duty—are derived from judicial decisions and are supplemented by statutory 

enactments in commercial contexts (Munday, 2010). For instance, in the UK, the Law of Property Act 1925 

and the Companies Act 2006 provide statutory support to agency-related transactions, especially in the realm 

of corporate and commercial representation. 

In contrast, civil law systems such as those in France, Germany, and Japan codify agency law within 

comprehensive civil codes. These codes often provide a structured framework for agency relationships, 

outlining the rights and obligations of principals and agents in precise detail. The French Civil Code (Code 

civil), for instance, treats agency under the broader concept of “mandate,” wherein Article 1984 defines it as 

a contract by which one person gives another the power to do something for the principal and in the 

principal’s name. Similarly, the German Civil Code (Bürgerliches Gesetzbuch – BGB) meticulously outlines 

agency principles in sections 164 to 181, including provisions for representation, authorisation, and 

ratification. 

A critical point of divergence lies in the concept of authority. Standard law systems distinguish between 

actual authority (express or implied) and apparent authority. Apparent authority arises when a third party 

reasonably believes that an agent is authorised to act on behalf of the principal, even if the principal did not 

confer such authority (Waterson, 2006). This doctrine aims to protect third parties in commercial dealings. 

The English case Freeman & Lockyer v Buckhurst Park Properties (Mangal) Ltd [1964] 2 QB 480 

exemplifies how courts enforce apparent authority to promote commercial certainty. 

In civil law jurisdictions, however, the emphasis is more on actual authority, and the doctrine of apparent 

authority is either absent or significantly restricted. Civil codes generally require that third parties verify the 

existence and scope of an agent’s authority, thereby reducing the principal’s exposure to unauthorised acts. 

This creates a more formalistic environment, which may offer greater protection to principals but imposes 

heavier verification burdens on third parties (Zweigert & Kötz, 1998). 

Fiduciary obligations also differ. In standard law systems, agents owe a duty of loyalty, care, obedience, and 

accounting to their principals. These fiduciary responsibilities are rigorously enforced, particularly in cases 

involving conflicts of interest or misappropriation of assets. Landmark judgments such as Boardman v Phipps 

[1967] 2 AC 46 and Regal (Hastings) Ltd v Gulliver [1942] 1 All ER 378 underscore the uncompromising 

standards of loyalty and good faith imposed on agents. 
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In civil law systems, while similar duties exist, they are typically framed as contractual obligations rather 

than fiduciary. The emphasis is on the terms agreed upon in the mandate contract, and courts tend to interpret 

these terms within the context of civil obligations rather than equitable doctrines. This legal orientation 

reflects the broader civil law preference for codified norms over judge-made equity principles. 

Furthermore, the treatment of undisclosed principals varies between the systems. In common law, an agent 

may act on behalf of an undisclosed principal, allowing the principal to enforce or be bound by the contract. 

Civil law jurisdictions generally do not recognise this concept, requiring transparency in principal-agent 

relationships to ensure legal certainty and accountability (Sealy & Hooley, 2009). 

International commercial law instruments also reflect these differences. For instance, the UNIDROIT 

Principles of International Commercial Contracts attempt to harmonise aspects of agency law but often adopt 

a middle-ground approach to accommodate both traditions. Similarly, the Hague Convention on the Law 

Applicable to Agency (1978) provides conflict-of-law rules to address cross-border agency relationships, 

recognising the distinct rules governing authority, liability, and ratification in different legal systems. 

From a practical standpoint, these differences have substantial implications for multinational corporations, 

international contracts, and cross-border dispute resolution. Businesses operating in multiple jurisdictions 

must carefully tailor agency agreements to align with local legal requirements. For example, a multinational 

enterprise entering the Japanese market must recognise that power-of-attorney documents are strictly 

interpreted, and informal representations by agents may not bind the principal unless formal authorisation is 

evident (Kanda & Milhaupt, 2003). 

Legal harmonisation efforts are underway, especially within regions such as the European Union, where 

directives and regulations aim to create a more cohesive legal environment for commercial agency. The EU 

Commercial Agents Directive (86/653/EEC) standardises key aspects of agent-principal relationships across 

member states, including remuneration, termination rights, and indemnity provisions. However, national 

implementations vary, reflecting lingering differences in legal culture and commercial practice. 

In summary, the comparative analysis of agency law in common and civil law systems highlights both 

convergence and divergence. While globalisation and harmonisation efforts have promoted some degree of 

alignment, foundational differences in legal philosophy, structure, and doctrine persist. Understanding these 

contrasts is essential for legal scholars, practitioners, and policymakers engaged in international commerce 

and legal reform. 

11. Challenges and Reforms in Modern Agency Law 

The law of agency, while foundational to business transactions, continues to face significant challenges due 

to evolving commercial practices, globalisation, technological advancement, and the dynamic nature of legal 

systems. The modern commercial environment demands reform not only to address ambiguities in agent-

principal relationships but also to enhance the efficiency and fairness of these relationships in light of 

contemporary expectations. This section critically analyses the principal challenges encountered in current 

agency law and discusses reform initiatives proposed or enacted in various jurisdictions. 

11.1. Complexity and Ambiguity in Legal Definitions 

One of the fundamental challenges in agency law is the lack of consistency and clarity in defining agency 

relationships. Despite the widespread application of agency principles, courts and legislatures often differ in 

how they interpret an agent’s authority, fiduciary duty, and the scope of liability (Goldman & Sigismond, 
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2020). The distinction between actual and apparent authority remains particularly contentious, leading to 

inconsistent legal outcomes. For instance, in jurisdictions following common law principles, courts have 

varied interpretations of what constitutes implied or ostensible authority, sometimes diverging significantly 

from civil law understandings (Fridman, 2017). 

This lack of uniformity can hinder cross-border commercial transactions, where businesses and agents 

operating across multiple jurisdictions may face conflicting legal obligations and uncertainties about 

enforceability. The ambiguity also affects third parties who may struggle to ascertain the legitimacy of an 

agent’s actions and the extent to which a principal is bound by them (Munday, 2019). 

11.2. Technological Disruption and Digital Agency 

The digital age has introduced unprecedented complexities into the traditional agency framework. 

Increasingly, businesses rely on digital agents—such as automated software, algorithms, or artificial 

intelligence (AI) systems—to conduct commercial transactions. These digital agents, while not natural 

persons, perform functions analogous to those of traditional agents, including entering into contracts and 

making decisions based on programmed criteria (Kerr, 2021). 

This development raises important questions about legal personhood, accountability, and fiduciary duty. Can 

an AI system be held liable for a breach of duty? If so, who bears the legal consequences—the programmer, 

the owner, or the user of the technology? As many jurisdictions have not yet recognised digital agents as 

legal entities, there is a regulatory vacuum that requires urgent legislative and judicial attention (Palmer & 

Finkelstein, 2022). 

Reform efforts in this area have been slow. However, the European Union and countries such as Japan and 

South Korea are beginning to explore legal recognition of electronic agents under specific conditions. This 

trend underscores the need for a global framework that harmonises digital agency practices and clearly 

defines the rights and responsibilities of involved parties. 

11.3. Cross-Border Agency and Conflicts of Law 

Globalisation has intensified the use of agents in cross-border transactions, creating a new set of challenges 

concerning jurisdiction, applicable law, and enforcement of rights. Conflicts of law arise when the legal 

systems of two or more countries differ on crucial aspects of agency law, such as recognition of authority, 

duration of agency, or remedies for breach (Dicey, Morris & Collins, 2021). 

Such discrepancies can cause uncertainty, primarily when agents act in one country on behalf of a principal 

domiciled in another. Reform efforts aimed at harmonisation, such as the UNIDROIT Principles of 

International Commercial Contracts, provide some guidance, but they lack binding force. As a result, scholars 

and practitioners advocate for treaties or conventions that establish uniform agency principles across 

jurisdictions (Ziegel & Rockel, 2019). 

11.4. Fiduciary Duties and Conflicts of Interest 

A persistent challenge in agency law is the enforcement of fiduciary duties, particularly the duty of loyalty 

and the obligation to avoid conflicts of interest. In practice, agents may simultaneously serve multiple 

principals or engage in self-dealing, often with limited oversight (Weisbrod, 2020). Current legal frameworks 

vary widely in how they address such behaviour, with some jurisdictions imposing strict liability, while others 

allow for a more flexible approach based on disclosure and consent. 
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Reform proposals frequently emphasise the need for stronger compliance mechanisms and enhanced 

transparency requirements. For instance, corporate governance reforms in the United Kingdom and Australia 

have extended fiduciary responsibilities to agents involved in managing shareholder relations and investor 

communications (Cadman & Klumpes, 2018). In these contexts, fiduciary rules are also applied to agents 

like financial advisors and real estate brokers, further complicating the scope of traditional agency law. 

11.5. Inadequate Remedies and Enforcement Mechanisms 

Another major challenge is the limited scope of remedies available for breaches of agency obligations. While 

common remedies include damages, indemnity, and rescission, these are often inadequate in complex 

commercial settings where losses are intangible or reputational. Furthermore, enforcement is complicated by 

evidentiary challenges, particularly where agency relationships are informal or undocumented (Winfield & 

Jolowicz, 2019). 

To address these issues, legal reforms advocate for specialised tribunals or arbitration bodies to handle agency 

disputes with greater efficiency. Additionally, digital recordkeeping, blockchain-based contracts, and 

electronic verification are being explored as tools to increase transparency and accountability in agency 

relationships (Chauhan & Ghosh, 2023). 

11.6. Regulatory Gaps and Need for Comprehensive Reform 

Despite the critical role agency plays in commerce, many jurisdictions lack comprehensive, updated statutes 

governing agency law. Instead, fragmented regulations are found scattered across corporate, contract, 

employment, and tort law. This patchwork approach fails to reflect the complex realities of modern business 

operations and agent-principal relationships. 

Calls for reform suggest the need for codification of agency law, similar to the Uniform Commercial Code 

(UCC) in the United States, which could bring clarity and predictability. Legal scholars also advocate for 

periodic reviews of agency legislation to ensure alignment with emerging business models and technological 

advancements (Beale et al., 2019). 

12. Conclusion and Policy Recommendations 

The law of agency plays a pivotal role in modern commerce by facilitating delegation and representation in 

both domestic and transnational transactions. This research has traced the foundational elements of agency 

relationships, highlighting the nuanced legal responsibilities of agents and the liabilities that both agents and 

principals may incur. Through a comparative examination of common and civil law systems, it becomes 

evident that while the core tenets of agency are similar, the enforcement mechanisms, liabilities, and 

procedural nuances vary significantly. These differences necessitate tailored approaches in cross-border 

commercial operations. 

Furthermore, the study reveals that the expansion of digital and global business environments has introduced 

new dimensions to the concept of agency. Agents now function through digital platforms, artificial 

intelligence systems, and decentralised business models, which challenge traditional legal frameworks. 

Despite these advancements, many jurisdictions still rely on outdated legislative provisions that inadequately 

address the realities of contemporary agency practice. 

This paper argues for the modernisation of agency law to align with global commercial trends, enhance legal 

certainty, and protect all parties involved in agency relationships. Reforms must balance flexibility with 

accountability, ensuring that agents act within their authority and that principals remain vigilant about the 
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conduct of their representatives. Moreover, harmonisation between national and international legal 

instruments is crucial for managing cross-border agency conflicts. 

In summary, the legal doctrine of agency must evolve in response to the changing commercial landscape. 

This includes reinterpreting old principles through modern lenses, updating legislative texts, and enhancing 

judicial awareness of novel agency scenarios. Only then can agency law continue to serve its foundational 

function in a fair, efficient, and predictable manner. 

Recommendations  

Based on the findings of this research, several practical and scholarly recommendations are proposed to 

improve the effectiveness and adaptability of agency law in the contemporary business environment: 

• Legal Reform and Harmonisation: Jurisdictions should initiate legislative reforms to incorporate 

provisions addressing electronic agency, AI-driven agents, and cross-border agency relationships. 

International organisations such as UNCITRAL could develop model laws to promote 

harmonisation across legal systems. 

• Judicial Training and Interpretation: Courts must be equipped to interpret agency laws in light of 

digital technologies and complex commercial arrangements. Judicial training programs should 

incorporate modules on AI, digital contracts, and e-commerce law. 

• Policy Development for AI Agents: Policymakers should explore the potential for creating a legal 

status for AI agents, clarifying the scope of liability, authority, and representation when machines 

or platforms act autonomously on behalf of human principals. 

• Transparency and Disclosure Regulations: Regulatory authorities should implement more 

straightforward guidelines for disclosure obligations, especially in cases of dual agency, undisclosed 

principals, and online transactions where transparency is limited. 

• Enhanced Contractual Practices: Businesses should be encouraged to draft detailed agency 

agreements that outline the scope of authority, risk allocation, indemnity clauses, and termination 

procedures to minimise legal ambiguities. 

Future Research Directions 

Future studies should focus on empirical analysis of how agency law operates in specific industries such as 

fintech, e-commerce, and international trade. Moreover, interdisciplinary research combining law, 

technology, and ethics can offer insights into how AI and smart contracts challenge conventional notions of 

agency. Comparative research examining the implementation of recent agency law reforms in various 

jurisdictions could also yield valuable best practices and inform future international instruments. Ultimately, 

the continued evolution of global commerce necessitates a dynamic and forward-looking approach to agency 

law scholarship. 
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This research explores the effects of international trade laws—particularly those governed by the World 

Trade Organisation (WTO) and various Free Trade Agreements (FTAs)—on local businesses, with a focus 

on both opportunities and challenges. By employing a qualitative research design supported by secondary 

data analysis and case-based insights, the study examines how global trade rules shape the competitive 

environment for small and medium-sized enterprises (SMEs) in developing and developed economies alike. 

The findings reveal a dual impact: while liberalised trade regimes can promote market access, foreign 

investment, and innovation, they also expose local businesses to intense competition and regulatory burdens. 

Furthermore, WTO dispute settlement mechanisms and rules of origin under FTAs often limit policy 

flexibility for national governments. The research concludes that a nuanced, sector-sensitive approach is 

required to ensure local businesses benefit from globalisation while mitigating associated risks. 
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1. Introduction 

Globalisation has reshaped the economic landscape, integrating national economies into a complex web of 

interdependence. Central to this transformation are international trade laws, often facilitated by multilateral 

institutions like the World Trade Organisation (WTO) and bilateral or regional Free Trade Agreements 

(FTAs). These frameworks aim to remove trade barriers and promote economic cooperation. However, their 

implementation often generates mixed outcomes for local businesses, tiny and medium-sized enterprises 

(SMEs). 

The WTO, with its comprehensive legal framework and dispute resolution mechanisms, sets the baseline for 

international trade conduct. Meanwhile, FTAs between countries or economic blocs create customised terms 

that may exceed WTO requirements. Although these mechanisms offer access to broader markets and lower 

tariffs, they may also undermine local producers through competition and compliance challenges. 

This study explores the multifaceted impact of international trade laws on local businesses, using both 

theoretical insights and empirical data. It seeks to answer the following research questions: 

• How do WTO and FTAs influence local business competitiveness? 

• What challenges and opportunities arise from adherence to international trade laws? 

• What policy measures can support local businesses in adapting to international trade frameworks? 

2. Literature Review 

The academic discourse surrounding international trade laws and their effects on local businesses is rich and 

multifaceted. Scholars have explored how multilateral and bilateral agreements influence trade dynamics, 

productivity, regulatory practices, and sectoral adjustments at the national and subnational levels. 

Baldwin (2016) asserts that FTAs have reshaped the structure of global supply chains by facilitating 

production fragmentation and interdependence among countries. He highlights that while large, export-

oriented firms benefit from economies of scale, local enterprises—especially SMEs—may be marginalised 

due to competitive pressures and lack of institutional support. Similarly, Rodrik (2011) warns of the adverse 

consequences of hyper-globalisation, suggesting that domestic institutions often lag behind the pace of 

liberalisation, leaving small businesses exposed to volatility and market displacement. 

Bhagwati (2004) offers a contrasting view, emphasising that trade liberalisation, when managed effectively, 

fosters efficiency, technology transfer, and innovation. He supports a rules-based global trading system under 

the WTO, which can provide developing countries with legal recourse against unfair practices. However, 

Bhagwati also acknowledges that trade openness must be accompanied by robust domestic policies to protect 

vulnerable industries. 

The role of the WTO in establishing a stable and predictable trading environment is well-documented. 

According to Hoekman and Kostecki (2009), the WTO’s dispute settlement mechanism has improved 

transparency and compliance with trade rules. However, the complexity of WTO agreements—particularly 

those related to technical barriers to trade (TBT), sanitary and phytosanitary (SPS) measures, and intellectual 

property—often creates significant compliance burdens for local firms, especially in low-income countries 

(WTO, 2021). 

Regional studies offer additional insights—Kawai and Wignaraja (2011) document how East Asian 

economies used FTAs as tools for export-led industrialisation. The ASEAN Free Trade Area (AFTA) and 
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other agreements contributed to tariff reductions and industrial upgrading. In contrast, Sub-Saharan Africa’s 

experience with FTAs has been more uneven. UNECA (2019) notes that despite efforts like the African 

Continental Free Trade Area (AfCFTA), inadequate infrastructure, weak enforcement, and low business 

capacity hinder effective participation by local enterprises. 

Recent World Bank (2020) research on Global Value Chains (GVCs) finds that participation in international 

trade can lead to higher productivity and income growth. However, integration into GVCs requires significant 

investments in skills, infrastructure, and institutional quality. For many SMEs, the transition from local to 

global markets remains challenging. 

Empirical studies on sectoral impacts further illuminate these dynamics. Agriculture, for instance, faces acute 

challenges from liberalisation due to exposure to heavily subsidised imports from developed countries. This 

has been observed in Kenyan and Bangladeshi agricultural sectors, where local producers often struggle to 

meet international standards (FAO, 2018). In contrast, manufacturing sectors in Mexico and Vietnam have 

leveraged trade agreements to increase foreign direct investment (FDI) and integrate into global production 

networks (Banga, 2013). 

Gendered implications of trade policies have also gained attention. UNCTAD (2021) highlights how women-

led businesses face compounded barriers in accessing trade benefits, including limited access to finance, 

networks, and information. This underlines the importance of inclusive trade policies that consider the 

heterogeneity of business actors. 

In summary, the literature indicates that the effects of international trade laws on local businesses are context-

dependent. Benefits are more likely when trade reforms are coupled with complementary policies such as 

infrastructure development, access to credit, and institutional capacity-building. This underscores the critical 

role of domestic policy frameworks in mediating the impacts of global trade rules. 

3. Theoretical Framework 

This study employs a multidimensional theoretical framework to assess the implications of international trade 

laws on local businesses. It integrates three key perspectives—Comparative Advantage, Economic 

Liberalism, and Institutionalism—to provide a comprehensive analytical lens. 

3.1 Comparative Advantage 

David Ricardo’s theory of comparative advantage posits that countries should specialise in producing goods 

in which they have a relative cost advantage. International trade laws under the WTO and FTAs aim to 

capitalise on this principle by reducing barriers and enabling market access. For example, Bangladesh’s 

success in the textile industry is often attributed to its comparative labour cost advantage, amplified by 

favourable trade terms under the WTO’s Most Favoured Nation (MFN) clause. 

However, critics argue that the assumptions underpinning comparative advantage—such as perfect mobility 

of factors, full employment, and competitive markets—rarely hold in developing economies. SMEs may 

struggle to reallocate resources or scale operations to benefit from trade liberalisation. Moreover, comparative 

advantage does not account for structural inequalities, such as poor infrastructure or limited access to credit, 

which can inhibit local businesses from exploiting their potential (Chang, 2002). 
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3.2 Economic Liberalism 

Economic liberalism advocates for minimal state intervention and open markets. The WTO and FTAs are 

institutional embodiments of this philosophy, aiming to foster efficiency, innovation, and consumer welfare 

through competition. Proponents argue that liberalisation spurs growth by exposing firms to international 

best practices and by increasing consumer choices. 

Nevertheless, economic liberalism often underestimates the social costs of liberalisation, particularly in 

contexts where institutions are weak. Local firms may face insurmountable challenges from well-capitalised 

multinational corporations. The lack of social safety nets, coupled with rigid labour markets, can result in job 

losses and deindustrialisation (Rodrik, 2011). Thus, while liberalism provides a rationale for trade openness, 

it requires corrective policies to avoid exacerbating inequalities. 

3.3 Institutionalism 

Institutionalism shifts the analytical focus from market forces to the role of institutions—rules, norms, and 

organisations—in shaping economic outcomes. This perspective recognises that the benefits of trade 

liberalisation depend significantly on how domestic institutions mediate international norms. 

The WTO and FTAs provide legal frameworks, but their domestic implementation is contingent on state 

capacity, regulatory quality, and the responsiveness of support institutions. Countries with proactive trade 

ministries, export promotion councils, and efficient judicial systems tend to fare better in translating global 

rules into local gains (North, 1990). 

Institutionalism also accounts for variation in policy outcomes across sectors and regions. For instance, 

Mexican manufacturing thrived under NAFTA partly due to institutional alignment with U.S. regulatory 

frameworks, while many African economies struggled due to institutional fragmentation (UNECA, 2019). 

In integrating these three theories, this study underscores that international trade laws operate within broader 

socio-economic contexts. Trade liberalisation is not a panacea; its effects on local businesses hinge on 

comparative advantages, ideological assumptions about market efficiency, and the robustness of domestic 

institutions. 

4. Research Methodology 

4.1 Research Design 

This study adopts a mixed-methods research design, which combines both quantitative and qualitative 

approaches. The rationale for using mixed methods is to capture the complexity of the impacts of international 

trade laws on local businesses by examining both statistical patterns and in-depth experiences. The 

quantitative component provides macroeconomic and sector-specific data, while the qualitative component 

gives voice to local business actors directly affected by WTO and FTA regulations. 

4.2 Data Sources 

Quantitative data were collected from secondary sources, including databases maintained by the World Bank, 

World Trade Organisation, United Nations Conference on Trade and Development (UNCTAD), and national 

trade ministries. These data include indicators such as export-import volumes, tariff rates, foreign direct 

investment (FDI) inflows, and SME performance metrics across countries. 



 

Business Law and Commercial Practice in a Changing World 

 

115 

For the qualitative component, primary data were gathered through semi-structured interviews with 30 local 

business owners and managers operating in the manufacturing, agriculture, and service sectors. These 

participants were selected from three case-study countries—Bangladesh, Kenya, and Mexico—which were 

chosen for their differing levels of integration into WTO and FTA frameworks. Snowball sampling was used 

to identify additional respondents who had direct experience with international trade laws. 

4.3 Data Collection Methods 

Quantitative data were retrieved for the years 2000 to 2022 to observe long-term trends before and after 

significant FTA or WTO accession events. These include Mexico’s entry into NAFTA (now USMCA), 

Bangladesh’s WTO accession effects, and Kenya’s participation in the African Continental Free Trade Area 

(AfCFTA). The datasets were filtered and normalised using SPSS to ensure consistency across countries. 

Qualitative data collection was conducted through face-to-face and virtual interviews, depending on 

geographic feasibility and pandemic-related constraints. Each interview lasted between 30 and 60 minutes. 

Participants were asked about their understanding of trade agreements, perceived benefits and drawbacks, 

compliance challenges, and institutional support systems. 

4.4 Analytical Framework 

Quantitative data were analysed using descriptive statistics and regression analysis to identify relationships 

between trade law variables and local business outcomes. For example, models were developed to test 

whether tariff reductions correlate with SME export growth or whether FDI inflows lead to increased local 

firm productivity. 

Qualitative data were transcribed, coded, and analysed using NVivo software. Thematic analysis was 

employed to identify recurring themes such as "institutional barriers," "export diversification," "regulatory 

compliance," and "competitive pressures." The coding framework was developed both deductively, based on 

literature review themes, and inductively, from emerging patterns in interview responses. 

4.5 Validity and Reliability 

To ensure reliability, multiple data sources were triangulated. Interview transcripts were validated through 

member-checking, whereby a subset of participants reviewed their responses for accuracy. In the quantitative 

analysis, robustness checks were conducted using alternative model specifications and lag variables to test 

the stability of results. 

4.6 Ethical Considerations 

Ethical approval was obtained from the research ethics board of the lead investigator’s academic institution. 

All interview participants provided informed consent and were assured of anonymity and confidentiality. 

Data were stored securely and were only accessible to the research team. Any quotations used in the final 

report were anonymised to protect the identities of the respondents. 

4.7 Limitations 

This study is subject to certain limitations. First, the sample size for interviews, while sufficient for thematic 

saturation, may not be generalizable across all sectors or countries. Second, the reliance on secondary data 

means that the accuracy of statistical findings depends on the reliability of existing datasets. Lastly, cultural 
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and political differences across case study countries may influence how trade laws are interpreted and 

enforced locally, limiting direct cross-national comparisons. 

Despite these limitations, the mixed-methods design provides a robust framework to examine the 

multidimensional impacts of international trade laws on local businesses. It offers a solid foundation for 

policy recommendations. 

5. Findings 

This section presents the key findings of the study on the effects of international trade laws, particularly WTO 

regulations and Free Trade Agreements (FTAs), on local businesses across multiple sectors. Through 

thematic analysis of case studies, expert interviews, and secondary data, several notable patterns emerged. 

5.1 Impact on Market Access and Competition 

One of the most frequently cited effects of international trade laws on local businesses is the transformation 

of market accessibility. WTO regulations and FTAs often promote the elimination or reduction of tariffs and 

non-tariff barriers, thereby intensifying competition from foreign firms (Evenett & Fritz, 2019). For instance, 

Bangladeshi textile exporters experienced significant growth in market share following the country’s 

accession to the WTO and participation in various FTAs (Rahman & Bari, 2017). 

However, for domestic-oriented firms, increased competition from imports has sometimes led to market 

crowding, revenue losses, and downsizing, particularly in the manufacturing and agricultural sectors 

(Suranovic, 2015). 

5.2 Standardisation and Compliance Burden 

Trade agreements often come with technical barriers to trade (TBTs) and sanitary and phytosanitary measures 

(SPS) that impose complex compliance requirements. Small and medium enterprises (SMEs), particularly in 

developing countries, struggle to meet these international standards due to limited resources and technical 

capacity (UNCTAD, 2021). Interviews with SME owners in South Asia revealed concerns about navigating 

ISO certifications and WTO-enforced product safety protocols (Islam & Habib, 2020). 

5.3 Influence on Domestic Policy Space 

Another crucial finding is the reduction in policy autonomy for governments. WTO disciplines such as the 

Agreement on Subsidies and Countervailing Measures (SCM) and the Agreement on Trade-Related 

Investment Measures (TRIMs) limit the ability of states to implement protective or incentivising measures 

for local industries (Chang, 2002). This has particularly affected sectors such as agriculture, where subsidies 

are often vital for survival (FAO, 2018). 

Case studies from Nigeria and Brazil highlighted instances where WTO rulings overturned national industrial 

policies aimed at import substitution and job protection (Rodrik, 2011). 

5.4 Sector-Specific Effects 

Agriculture 

In countries like India, Vietnam, and Kenya, WTO commitments to reduce agricultural subsidies have 

significantly influenced local food security strategies. While export-oriented agribusinesses benefited from 
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new markets, smallholder farmers struggled to compete with subsidised imports from wealthier nations 

(Banga, 2013). 

Textiles and Apparel 

In Bangladesh and Cambodia, WTO membership and FTA-driven trade liberalisation expanded export 

opportunities in apparel manufacturing. However, firms remained vulnerable to non-tariff barriers and 

shifting buyer standards imposed under WTO provisions (Ahmed & Nathan, 2014). 

Technology and Pharmaceuticals 

The WTO's Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) has had a 

polarising impact. While it strengthened patent protection and incentivised innovation in developed countries, 

it created challenges for local pharmaceutical manufacturers in accessing affordable generic medicines 

(Correa, 2002). Indian firms, for instance, had to redesign their strategies in response to stricter patent laws 

post-WTO accession. 

5.5 Uneven Benefits across Business Sizes 

Large corporations and export-focused conglomerates have benefited mainly from WTO and FTA-related 

opportunities due to better access to capital, legal resources, and networks. In contrast, micro and small 

enterprises have often been marginalised. This asymmetry undermines inclusive economic development 

(Hoekman & Kostecki, 2009). 

5.6 Strategic Adaptation and Innovation 

Despite challenges, many local businesses have adapted through innovation and vertical integration. Firms 

in Malaysia and Thailand used FTAs to develop niche products for international markets while 

simultaneously enhancing domestic value chains (Sung, 2017). Public-private collaborations and cluster-

based development also played significant roles in facilitating trade resilience. 

5.7 Informal Economy and Trade Laws 

The informal economy, which constitutes a large share of employment in many developing countries, remains 

unconnected primarily to formal trade systems. WTO rules rarely accommodate informal sector dynamics, 

causing many local businesses to operate without access to the trade-related benefits of formalisation (World 

Bank, 2020). 

5.8 Role of Trade Facilitation 

Findings also indicate that the WTO’s Trade Facilitation Agreement (TFA) has reduced bureaucratic 

obstacles at borders, enhancing customs procedures and logistics efficiency. Countries that implemented TFA 

reforms reported faster clearance times and reduced transaction costs, aiding particularly those SMEs 

engaged in cross-border e-commerce (OECD, 2021). 

5.9 Gendered Effects 

Some gendered impacts were also noted. Women-led businesses, especially in informal and service sectors, 

face disproportionate difficulties in adjusting to trade laws due to limited access to credit, legal aid, and 

international networks (UN Women, 2019). However, targeted trade capacity-building programs have shown 

promise in mitigating this disparity. 
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5.10 Summary of Key Patterns 

Impact Area Positive Effects Negative Effects 

Market Access Export growth, consumer choice Import flooding, loss of domestic firms 

Compliance Standards Quality improvement, trust High cost of standardisation 

Domestic Policy Space Policy harmonization Limited subsidy and protection policies 

Sector-Specific Outcomes Apparel, IT, services Agriculture, pharma 

Firm Size Disparities Large firms thrive SMEs struggle 

Informal Sector Limited engagement Lack of access to trade benefits 

 

These findings collectively highlight the dual-edged nature of international trade laws. While global trade 

liberalisation enhances opportunity and efficiency, it also exacerbates inequalities and imposes new 

constraints, particularly on the most vulnerable segments of local economies. 

6. Discussion 

The intersection of international trade laws, particularly the policies of the World Trade Organisation (WTO) 

and Free Trade Agreements (FTAs), with the operations of local businesses presents a nuanced terrain filled 

with opportunities and challenges. This discussion section evaluates the broader implications of the findings 

in light of existing literature, contextual theories, and real-world case dynamics. The insights garnered point 

toward the complexity of policy mechanisms and their differential impacts across business sectors and 

geographies. 

6.1 WTO and FTAs: Disparities Between Theory and Practice 

While WTO regulations and FTAs are premised on principles of liberalisation, fairness, and 

nondiscrimination (WTO, 2020), their implementation often favours stronger economies. Local businesses 

in developing nations frequently encounter asymmetric competition due to limited capacity, lack of 

infrastructure, and inadequate state support (Banga, 2013). These discrepancies between theory and practice 

were echoed in multiple case studies, indicating that local SMEs are more vulnerable than multinational 

corporations under trade liberalisation regimes. 

For instance, in the agricultural sector, WTO rules limit the scope for protective tariffs and subsidies, directly 

affecting the competitiveness of small-scale farmers (FAO, 2018). Although free trade aims to enhance 

market access, the reality is that many developing countries struggle to meet international sanitary and 

phytosanitary standards, preventing equitable participation in global supply chains (UNCTAD, 2021). 

6.2 Local Business Adaptation Strategies 

The findings reveal that local businesses often adopt a variety of coping mechanisms, such as diversification, 

technological upgrading, and seeking niche markets. For example, textile SMEs in South Asia have moved 

toward organic and handmade goods to carve out a market niche less vulnerable to mass-produced imports 
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(Kaplinsky & Morris, 2008). However, these strategies are not universally accessible and depend on factors 

such as access to finance, institutional support, and managerial capacity. 

Moreover, local chambers of commerce and trade associations were found to play a crucial role in capacity 

building and advocacy. Businesses that were active in such networks demonstrated better adaptability, 

highlighting the role of social capital in economic resilience (Putnam, 1993). 

6.3 Structural Impediments and Institutional Limitations 

Institutional economics suggests that the quality of domestic institutions significantly determines the benefits 

a country can extract from international trade (North, 1990). Our findings confirm this: local businesses in 

countries with weak regulatory frameworks, inconsistent trade policy enforcement, and bureaucratic red tape 

were less likely to benefit from trade agreements. Conversely, nations with streamlined customs processes 

and transparent regulatory environments, such as Vietnam and Chile, saw greater integration of their SMEs 

into global value chains (OECD, 2021). 

Additionally, infrastructural bottlenecks—particularly in transport and energy—further hinder the 

competitiveness of local firms in many developing regions. While FTAs may reduce tariff barriers, non-tariff 

barriers such as poor logistics continue to suppress trade expansion (Hoekman & Nicita, 2011). 

6.4 Social and Labour Implications 

Another critical dimension involves the social impacts of trade liberalisation. Some local businesses, 

especially in labour-intensive industries, have had to downsize or reduce labour protections to stay 

competitive, contributing to labour market instability. The garment industry offers a stark example: in 

countries like Bangladesh and Cambodia, integration into global markets has created millions of jobs, but at 

the cost of low wages and unsafe working conditions (Barrientos et al., 2011). 

However, not all outcomes are adverse. Trade-driven competition can incentivise improvements in 

efficiency, innovation, and quality, potentially elevating standards in the long run. The key challenge lies in 

designing complementary policies—such as labour protections, retraining programs, and SME subsidies—

that can offset these adverse effects. 

6.5 Regional Disparities in Impact 

The discussion also underscores regional inequalities in how international trade laws affect local businesses. 

While urban-based enterprises often benefit from better infrastructure and policy access, rural firms are 

disproportionately marginalised. The concentration of trade benefits in metropolitan hubs intensifies internal 

disparities, echoing findings from development economists regarding "dual economies" within single nations 

(Lewis, 1954). 

For example, in Kenya, flower exporters operating near Nairobi benefit from access to Jomo Kenyatta 

International Airport and favourable policies. At the same time, producers in rural counties face logistical 

and market access challenges (World Bank, 2019). 

6.6 Gender and Inclusivity 

A less explored but emerging theme is the gendered impact of trade liberalisation. Female-led businesses 

face systemic challenges—limited access to finance, land, and networks—that are often exacerbated by 
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global competition. WTO and FTA frameworks seldom include gender-sensitive provisions, despite 

mounting evidence that inclusive trade policies can enhance development outcomes (ITC, 2020). 

There is a growing advocacy for gender mainstreaming in trade agreements to support women entrepreneurs 

and female workers. Such initiatives could include targeted funding, affirmative procurement policies, and 

skill-building programs. 

6.7 The Role of Digital Trade 

Finally, the rise of digital trade represents a transformative opportunity for local businesses. E-commerce 

platforms allow small firms to bypass traditional intermediaries and reach global markets directly. WTO 

negotiations around e-commerce and digital services, however, are still evolving and lack consensus, 

particularly on issues like data sovereignty and digital taxation (WTO, 2021). 

Local firms that successfully leveraged digital tools reported greater resilience during trade disruptions such 

as those triggered by the COVID-19 pandemic. However, the digital divide remains a significant constraint 

for many businesses, particularly in sub-Saharan Africa and parts of South Asia (UNCTAD, 2020). 

7. Conclusion, Recommendation, and Future Research  

This study concludes that international trade laws, shaped by institutions such as the WTO and various FTAs, 

present a complex landscape for local businesses. On one hand, these legal frameworks open up new markets, 

encourage efficiency, and foster foreign investment. On the other hand, they introduce regulatory constraints 

and intense global competition, which often place domestic enterprises—particularly SMEs—at a 

disadvantage. The challenges are most pronounced in developing countries where institutional support, trade 

infrastructure, and technical capacity remain limited. 

The evidence presented suggests that WTO and FTA frameworks are often geared toward large multinational 

corporations, leaving smaller local businesses with limited leverage in policy formulation and 

implementation. The absence of sufficient safeguard mechanisms and the lack of meaningful participation of 

local business stakeholders in trade negotiations exacerbate this imbalance. 

Nonetheless, the research also identifies pathways for reform and adaptation. Countries that have invested in 

capacity-building for SMEs, enforced innovative industrial policies, and actively engaged in regional trade 

cooperation have shown better resilience in managing global trade pressures. Therefore, the future of local 

businesses in a liberalised trade environment hinges on proactive, inclusive, and context-specific 

policymaking that bridges the gap between global commitments and local realities. 

The study recommends: 

• National governments should develop adaptive legal frameworks that align with WTO rules while 

protecting vulnerable local sectors. 

• Capacity-building initiatives for SMEs must be prioritised to enhance their competitiveness. 

• Trade impact assessments should be mandatory before signing or renewing FTAs. 

• Multilateral forums should involve local business representatives to ensure inclusive policy-making. 

For future research, the study suggests: 

• Conducting sector-specific analyses (e.g., agriculture, textiles, services) to examine varied trade 

impacts. 
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• Employing mixed-methods research designs to combine statistical data with qualitative stakeholder 

interviews. 

• Exploring the role of regional trade agreements (RTAs) as buffers or amplifiers of WTO-driven 

globalisation. 

• This multi-layered approach will help policymakers, economists, and local entrepreneurs develop 

pragmatic strategies to navigate the complexities of international trade law. 
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Intellectual Property Rights (IPR) have become a cornerstone of commercial law, particularly for start-ups 

and entrepreneurs seeking competitive advantage in a knowledge-driven economy. This research critically 

analyses the legal safeguards provided by IPR regimes and their applicability and accessibility for emerging 

enterprises. With the global shift towards innovation and digital entrepreneurship, start-ups face an 

increasingly complex landscape for protecting their intangible assets. Through an interdisciplinary legal 

approach incorporating doctrinal, comparative, and qualitative analyses, the study explores the intricacies of 

IPR mechanisms such as patents, trademarks, copyrights, trade secrets, and industrial designs. It also 

highlights the procedural, institutional, and financial challenges that inhibit IPR enforcement by start-ups. 

The research draws comparisons among legal frameworks in developed and developing countries to identify 

gaps and best practices. Findings reveal that although legal protections exist, systemic inefficiencies, high 

costs, and low awareness persist. The study concludes with targeted policy recommendations to bridge the 

IPR protection gap for start-ups and calls for more vigorous enforcement, better education, and accessible 

legal aid. 
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1. Introduction 

Start-ups and entrepreneurial ventures are vital contributors to economic growth and technological progress, 

especially in the digital and knowledge-based economy. These ventures often hinge on innovative ideas, 

technological breakthroughs, and unique branding strategies—largely intangible assets. The intrinsic value 

of such intellectual capital underscores the importance of robust legal protection through intellectual property 

rights (IPRs). For start-ups and entrepreneurs, the ability to protect, leverage, and monetise intellectual 

property can determine competitive advantage, investor interest, and long-term sustainability. 

However, start-ups frequently face systemic challenges in accessing, understanding, and utilising the IP 

system effectively. These include limited financial resources, lack of legal expertise, and the complexity of 

IP procedures and enforcement mechanisms. Despite the essential role of intellectual property in 

safeguarding innovation, start-ups in both developed and developing countries often operate without formal 

IP protection, exposing them to risks of infringement, replication, and loss of proprietary knowledge (Lemley, 

2012). 

Commercial law, with its encompassing provisions governing contracts, business transactions, and regulatory 

compliance, plays a foundational role in shaping the IP landscape for entrepreneurs. Legal frameworks under 

commercial law enable the registration, licensing, and enforcement of IPRs, while also defining the rights 

and obligations of parties engaged in innovation-centric business activities. As the global economy becomes 

increasingly interconnected, harmonising commercial laws and IPR regimes across jurisdictions becomes 

critical for start-ups aiming to scale internationally (World Bank, 2020). 

Moreover, intellectual property is not merely a legal tool but a strategic business asset. It can enhance a start-

up's valuation, attract venture capital funding, facilitate partnerships, and provide market exclusivity. Studies 

have shown that start-ups with well-structured IP portfolios are more likely to secure financing and survive 

early-stage challenges (Gans, Hsu, & Stern, 2018). Nonetheless, the capacity to extract such value from IP 

depends on a legal environment that is both accessible and responsive to the unique needs of early-stage 

ventures. 

This research aims to explore the intersection between IPRs and commercial law, analysing how legal 

safeguards can be effectively deployed to support start-ups and entrepreneurs. By examining comparative 

legal systems, enforcement mechanisms, and entrepreneurial experiences, the study seeks to offer practical 

and policy-relevant insights. It adopts a multidisciplinary perspective, drawing from legal theory, economics, 

and innovation studies to frame the challenges and opportunities in this domain. 

The paper begins by outlining the theoretical frameworks that underpin intellectual property rights and their 

economic rationale. It then reviews existing literature to contextualise the debate and identifies the 

methodological approaches employed in the study. Subsequent sections delve into the substantive and 

procedural aspects of IP protection under commercial law, highlight comparative insights from select 

jurisdictions, and assess the real-world implications for start-ups. The conclusion synthesises key findings 

and proposes legal and policy interventions aimed at enhancing IP access and utility for entrepreneurial 

ventures. 

2. Theoretical Framework 

Understanding the legal protection of intellectual property for start-ups requires an appreciation of the 

broader theoretical underpinnings that shape the design and function of IP systems. This study draws on two 
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central theoretical frameworks: (a) the Innovation Theory of Intellectual Property, and (b) the Economic 

Analysis of Law. 

2.1 Innovation Theory of Intellectual Property 

The Innovation Theory posits that the primary justification for intellectual property law lies in its capacity to 

incentivise creativity and technological advancement. By granting time-limited monopolies over the use of 

creations, IPRs encourage inventors, designers, and authors to invest in the development of new products, 

services, and processes (Gallini & Scotchmer, 2002). For start-ups, whose competitive edge often rests on a 

single innovative idea or product, such protection is not just beneficial—it is existential. 

The theory emphasises that without IP protection, market actors would be disincentivised from innovation 

due to the risk of free-riding by competitors. For instance, an entrepreneur who develops a new software 

application may find it copied and distributed without authorisation, undermining their market position and 

return on investment. The promise of exclusive rights thus functions as a stimulus for research and 

development, particularly in high-risk and high-cost innovation sectors such as biotechnology and artificial 

intelligence (Mazzoleni & Nelson, 1998). 

Moreover, the Innovation Theory supports the view that IPRs facilitate knowledge dissemination. While 

rights are exclusive, the publication of patents and disclosure requirements ensures that technological 

knowledge enters the public domain, fostering cumulative innovation. This dual role—protective and 

promotive—makes IPRs a linchpin of entrepreneurial ecosystems (WIPO, 2021). 

2.2 Economic Analysis of Law 

The Economic Analysis of Law provides a complementary framework that assesses IP regimes through the 

lens of efficiency, transaction costs, and market dynamics. It argues that legal rules, including those 

governing IPRs, should be designed to allocate resources in ways that maximise social welfare (Posner, 

2007). 

From this perspective, the utility of IPRs for start-ups must be balanced against their potential to create 

barriers to entry, stifle competition, or lead to litigation abuse. For example, overly broad or ambiguously 

defined patents may deter innovation by blocking follow-on inventions. Similarly, prolonged enforcement 

processes can burden start-ups disproportionately, particularly in jurisdictions with slow judicial systems or 

high legal fees (Maskus, 2000). 

The economic approach also evaluates the costs associated with acquiring and enforcing IPRs. Start-ups 

operate under constrained budgets and face opportunity costs when diverting resources toward legal 

compliance. The efficiency of IP registration procedures, availability of alternative dispute resolution 

mechanisms, and clarity of legal standards are all crucial factors in determining whether IPRs serve their 

intended function in entrepreneurial contexts (Samuelson, 2009). 

Furthermore, the theory underscores the importance of tailoring IP laws to different economic environments. 

Uniform global standards, such as those under the TRIPS Agreement, may not adequately reflect the 

capacities or needs of local start-up ecosystems. A more nuanced application of economic principles can 

inform differentiated policies that promote innovation while preserving competition and minimising 

regulatory burdens. 

Together, these two theoretical lenses—Innovation Theory and Economic Analysis—offer a robust 

foundation for analysing the legal and strategic dimensions of IPRs in commercial law. They highlight the 
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dual imperatives of incentivising innovation and ensuring efficient, equitable legal outcomes. The application 

of these theories in this study enables a deeper understanding of how legal systems can be optimised to 

support start-up success in an increasingly knowledge-driven economy. 

3. Literature Review 

The intersection of intellectual property rights (IPRs), commercial law, and entrepreneurship has been the 

subject of a growing body of interdisciplinary research. The literature reveals diverse perspectives on the 

role, function, and effectiveness of IPRs in supporting entrepreneurial ventures, particularly start-ups 

operating in rapidly changing and resource-constrained environments. This review organises the literature 

around four key thematic clusters: (1) the legal importance of IPRs in start-up development, (2) the impact 

of IPRs on innovation and investment, (3) challenges in IP enforcement and management, and (4) 

comparative perspectives across jurisdictions. 

3.1 Legal Importance of IPRs in Start-up Development 

The foundational literature establishes that IPRs play a critical role in securing legal ownership of intangible 

assets, which form the backbone of start-up innovation and competitiveness. Authors such as David and Hall 

(2006) emphasise that intellectual property acts as a legal surrogate for physical assets in early-stage ventures, 

thereby enabling them to compete in knowledge-driven markets. Intellectual property facilitates contractual 

relationships, including licensing agreements, joint ventures, and mergers, by reducing uncertainty around 

ownership rights (Kitch, 1977). 

Start-ups, which often possess limited tangible assets, rely heavily on trademarks, patents, copyrights, and 

trade secrets to generate value and attract external support. Lerner and Jaffe (2004) argue that the existence 

of enforceable IP rights increases investor confidence, as it allows firms to establish defensible positions in 

competitive markets. This is especially important for venture capitalists, who view IP portfolios as proxies 

for technological viability and future returns. 

3.2 IPRs and Entrepreneurial Innovation and Investment 

A prominent theme in the literature relates to the correlation between strong IP regimes and increased 

innovation outputs. Boldrin and Levine (2008), while critical of overbroad IP protections, acknowledge that 

in specific high-tech industries, IP rights can serve as necessary incentives for R&D. Similarly, Gans, Hsu, 

and Stern (2002) demonstrate that patent ownership significantly enhances a start-up’s bargaining position 

in strategic alliances, leading to increased collaboration and resource sharing. 

Empirical research supports these claims. For instance, Haeussler, Harhoff, and Mueller (2014) find that 

patent-holding start-ups are more likely to secure early-stage funding and are often valued higher than their 

non-patenting peers. In the context of digital and platform-based businesses, software copyrights and trade 

secrets are instrumental in protecting source code, algorithms, and operational strategies (Varadarajan, 2018). 

The literature also suggests that the signalling function of IPRs is critical in entrepreneurial finance. 

Intellectual property rights serve as indicators of both technical competence and legal sophistication, 

providing third-party validation of a start-up’s capacity to generate novel and protectable knowledge 

(Helmers & Rogers, 2010). 
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3.3 Challenges in IP Enforcement and Management 

Despite the clear advantages, the literature also underscores substantial challenges faced by start-ups in 

navigating IP regimes. One of the central concerns is the cost and complexity associated with acquiring and 

enforcing IPRs. Legal scholars like Lemley (2001) point to the high transaction costs associated with 

patenting and litigation, which can be prohibitive for small businesses. These barriers are particularly 

pronounced in countries with underdeveloped legal systems or inconsistent enforcement practices. 

Research also highlights disparities in legal literacy among entrepreneurs. Studies conducted by the OECD 

(2015) and WIPO (2021) reveal that many start-ups either undervalue or misunderstand the strategic use of 

IP, often resulting in delayed filings or poor documentation. This misalignment can jeopardise legal claims 

and reduce competitive advantages. 

In addition, the literature notes that even when IP protection is obtained, start-ups may struggle to enforce 

their rights against infringers, such as giant incumbents. This "David vs. Goliath" problem has been 

documented in several high-profile cases in the United States and Europe, where start-ups were unable to 

sustain prolonged legal battles due to financial and operational constraints (Samuelson, 2009). 

Some scholars argue for a rethinking of the enforcement paradigm. For example, Burk and Lemley (2009) 

propose reforms in IP litigation procedures to make them more accessible to small firms. Others advocate for 

the use of alternative dispute resolution (ADR) mechanisms and technology-enabled enforcement tools, such 

as blockchain and AI-assisted IP monitoring, to reduce costs and enhance access (Abbott, 2016). 

3.4 Comparative Perspectives and International Harmonisation 

Cross-national studies have drawn attention to the uneven development of IP systems and their differential 

impact on entrepreneurial ecosystems. In developed economies like the United States and Germany, the 

institutional infrastructure for IP protection is relatively strong, with robust legal support, specialised courts, 

and proactive public IP offices (Ghidini, 2018). Conversely, in many developing countries, including 

Bangladesh, IP laws are often outdated or inadequately enforced, posing significant challenges for start-up 

growth. 

Maskus (2000) and Lall (2003) argue that IP policy must be tailored to the level of economic and institutional 

development. A one-size-fits-all approach, especially under frameworks like the WTO’s TRIPS Agreement, 

may impose disproportionate compliance burdens on emerging markets. Instead, countries should adopt 

flexible IP strategies that align with their innovation capabilities and legal infrastructure. 

Recent literature emphasises the role of regional integration and harmonisation in reducing transaction costs 

for internationalising start-ups. For instance, the European Union’s Community Trademark and Unitary 

Patent systems simplify cross-border IP protection, thereby encouraging start-ups to operate in multiple 

jurisdictions (Derclaye, 2010). 

Furthermore, collaborative models—such as IP-sharing platforms, patent pools, and public-private 

partnerships—are increasingly being explored as mechanisms to support entrepreneurial innovation, 

especially in the Global South (Berkowitz & de Jong, 2011). 

The literature reveals a multifaceted and evolving relationship between IPRs and start-up development within 

the context of commercial law. While intellectual property provides crucial legal safeguards and strategic 

value, its benefits are mediated by access, enforcement, and contextual factors. Legal scholars and policy 

analysts agree on the need for reform-oriented, accessible, and context-sensitive IP regimes that can truly 
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empower entrepreneurial innovation. This review lays the foundation for the present study’s empirical and 

doctrinal exploration of how IP law can be optimised to support start-ups in diverse legal and economic 

settings. 

4. Methodology 

This study adopts a qualitative legal research methodology, enriched by comparative case study analysis and 

supported by doctrinal and socio-legal approaches. The objective is to analyse the adequacy, accessibility, 

and practical enforcement of intellectual property rights (IPRs) for start-ups and entrepreneurs within the 

commercial law framework. 

4.1. Doctrinal Legal Research 

Doctrinal legal research forms the foundation of this study by focusing on the systematic exposition of legal 

rules, principles, statutes, and case law about intellectual property rights and commercial law. Key legal 

instruments examined include the Agreement on Trade-Related Aspects of Intellectual Property Rights 

(TRIPS), national IPR statutes (such as the U.S. Patent Act, Indian Trademarks Act, and EU Intellectual 

Property Directives), and commercial law statutes relevant to business formation, contract law, and 

enforcement of rights. This method facilitates a structured analysis of the black-letter law and provides 

normative guidance regarding the legal protections afforded to start-ups (Hutchinson & Duncan, 2012). 

4.2. Comparative Legal Analysis 

To contextualise the effectiveness of IPR safeguards across jurisdictions, the research adopts a comparative 

approach. Selected jurisdictions—such as the United States, United Kingdom, India, and the European 

Union—are analysed based on their legal provisions, judicial interpretations, administrative mechanisms, 

and practical accessibility for entrepreneurs. The comparison aids in identifying best practices, common gaps, 

and jurisdiction-specific challenges, particularly regarding start-up registration, patent filing, IP litigation, 

and legal aid (Zumbansen, 2011). 

4.3. Socio-Legal Approach 

The socio-legal aspect explores how legal norms are applied, understood, or overlooked by real-life start-up 

founders and legal practitioners. This approach draws on existing empirical studies, surveys, policy papers, 

and start-up reports published by institutions such as the World Intellectual Property Organisation (WIPO), 

World Bank, OECD, and regional IP offices. It examines the interface between law and society by addressing 

questions such as: Do entrepreneurs know their IPR rights? What barriers do they face in utilising commercial 

legal safeguards? How effective are dispute resolution mechanisms for small enterprises? 

4.4. Data Sources and Materials 

Primary legal sources include statutes, treaties, and court decisions, while secondary sources encompass 

academic journal articles, legal commentaries, case law analysis, policy briefs, and law commission reports. 

Grey literature, including start-up ecosystem reports, industry whitepapers, and legal guides, is also used to 

supplement data and offer practical insights. 

4.5. Analytical Tools and Framework 

Thematic content analysis is used to identify and interpret patterns within the legal texts and secondary 

sources. Legal doctrines are mapped to theoretical constructs, and comparisons are drawn using matrices 
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highlighting jurisdictional variations in start-up IP protection. Where applicable, legal-economic metrics such 

as IP registration costs, average litigation duration, and enforceability indices are analysed descriptively. 

4.6. Ethical Considerations 

As this study relies solely on publicly accessible secondary data, it does not involve human participants or 

primary fieldwork. Therefore, it poses minimal ethical risks. Nonetheless, care is taken to ensure accurate 

attribution, citation, and interpretation of sources. 

In summary, this methodology enables a holistic, theoretically grounded, and jurisdictionally nuanced 

investigation of the legal safeguards that commercial law offers to start-ups in the realm of intellectual 

property. The methodological pluralism enhances the robustness of findings and the relevance of policy and 

legal recommendations that follow. 

5. Legal Framework of Intellectual Property Rights 

A robust legal framework governing Intellectual Property Rights (IPR) is crucial in promoting innovation, 

protecting creative outputs, and fostering economic development, particularly for start-ups and entrepreneurs. 

This section outlines the key international treaties, national legislation, and relevant legal doctrines that form 

the bedrock of IPR within commercial law, offering a structured legal landscape that encourages innovation 

while ensuring fair competition and market integrity. 

5.1 International Treaties and Conventions 

Intellectual Property Rights are deeply embedded in a network of international treaties that standardise 

protection across borders. The Paris Convention for the Protection of Industrial Property (1883) and the Berne 

Convention for the Protection of Literary and Artistic Works (1886) laid the foundational principles for IPR, 

ensuring national treatment, independence of protection, and minimum standards (WIPO, 2020). The 

Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS), administered by the World 

Trade Organisation (WTO), is the most comprehensive international agreement that mandates member states 

to provide legal mechanisms for protecting patents, trademarks, copyrights, and trade secrets (Yu, 2009). 

TRIPS has direct implications for start-ups operating in multiple jurisdictions. It obliges countries to maintain 

transparent, non-discriminatory legal processes and to offer judicial remedies, thereby providing international 

legal confidence to emerging businesses. However, critics argue that TRIPS favours developed nations with 

strong IPR portfolios and may burden start-ups in developing economies (May 2000). 

5.2 National Legal Frameworks 

In most jurisdictions, national IPR laws are harmonised with TRIPS obligations. For instance, in the United 

States, the Lanham Act (1946) governs trademarks, the Copyright Act (1976) addresses literary and artistic 

works, and the Patent Act (1952) regulates inventions. These statutes offer procedural clarity and legal 

remedies, such as injunctions and damages, which are essential for safeguarding start-up innovations (Burk 

& Lemley, 2009). 

In the United Kingdom, the Intellectual Property Act 2014 and the Copyright, Designs and Patents Act 1988 

are central to regulating intellectual assets. Meanwhile, India’s Patents Act of 1970, Trade Marks Act of 

1999, and Copyright Act of 1957 (amended in 2012) reflect TRIPS-compliance while incorporating domestic 

policy considerations like affordability and public interest (Basheer, 2005). 
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Start-ups often leverage these statutory protections to secure market exclusivity, attract investors, and 

enhance company valuation. However, differences in enforcement mechanisms and legal interpretations 

between jurisdictions pose challenges in global commercialisation strategies. 

5.3 Core Legal Doctrines 

Several foundational legal doctrines support the effective enforcement of IPR. These include: 

• Doctrine of Exhaustion: This principle restricts the rights of IP holders after the first sale of a 

product. It is significant for start-ups involved in technology distribution and resale (Abbott, 2016). 

• Doctrine of Fair Use: Especially pertinent to copyright law, this doctrine allows limited use of 

protected works without permission under specific conditions (e.g., criticism, teaching, research). 

For tech and media start-ups, understanding this limitation is crucial (Netanel, 2008). 

• Doctrine of Functionality: In trademark law, this principle prevents the protection of features 

essential to a product’s function. It balances IP protection with market competition, preventing 

monopolies on utilitarian aspects (Landes & Posner, 2003). 

These doctrines act as both safeguards and limitations, providing nuanced protection while ensuring broader 

market accessibility. 

5.4 Registration and Procedural Mechanisms 

Registration is central to the enforceability of certain IP rights. For example, patents and trademarks generally 

require registration, while copyrights in many jurisdictions arise automatically upon creation. Registration 

confers evidentiary value, legal presumption of ownership, and access to judicial remedies (WIPO, 2020). 

Start-ups must engage in early-stage IP audits and establish comprehensive IP strategies that include timely 

filing, continuous monitoring, and periodic renewal of rights. Governments and international bodies have 

streamlined registration through systems like: 

• Patent Cooperation Treaty (PCT): Facilitates international patent applications. 

• Madrid Protocol: Simplifies global trademark registration. 

• Hague System: Allows for the international registration of industrial designs. 

Such procedures reduce administrative burden and enhance legal certainty for start-ups aiming to enter 

foreign markets. 

5.5 Judicial Enforcement and Dispute Resolution 

Effective judicial systems are integral to the protection of IPR. In many jurisdictions, specialised IP courts 

or tribunals have been established to address the complexities of IP litigation. Remedies typically include: 

Injunctive relief 

• Compensatory and punitive damages 

• Seizure and destruction of infringing goods 

• Alternative Dispute Resolution (ADR), including arbitration and mediation, is also gaining traction 

for resolving cross-border IP disputes, offering time and cost efficiency (Kessedjian, 2015). 

• Start-ups must balance the costs of enforcement with expected benefits, often opting for ADR 

mechanisms to avoid protracted litigation that can deplete resources and delay market entry. 
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5.6 Policy and Government Support 

Governments worldwide have initiated policies to support start-ups in IPR acquisition and enforcement. 

These include: 

• Subsidised patent and trademark filing fees 

• Fast-track examination procedures 

• IP awareness and legal literacy programs 

• Innovation grants and tax incentives 

For instance, the Startup India initiative provides intellectual property facilitation centres and a scheme for 

subsidised IP filing, encouraging small enterprises to protect their innovations (Department for Promotion of 

Industry and Internal Trade [DPIIT], 2022). 

7. Challenges Facing Start-ups in IP Protection 

Start-ups and entrepreneurs face a myriad of challenges in effectively protecting their intellectual property 

(IP). While the legal framework provides avenues for registration and enforcement, practical and systemic 

barriers often inhibit new ventures from fully leveraging these protections. The challenges are multifaceted, 

encompassing financial constraints, legal complexity, lack of awareness, enforcement difficulties, and cross-

border issues. 

7.1. Financial Barriers 

One of the foremost challenges is the cost of IP registration and enforcement. For start-ups with limited 

capital, allocating funds for patent, trademark, or copyright registration often competes with core business 

expenses such as product development and marketing. Studies show that patent application fees, legal 

consultancy, and maintenance costs can be prohibitively high, particularly for resource-constrained ventures 

(Guerin, 2019). In jurisdictions like the United States, the total cost of obtaining a utility patent can range 

from $8,000 to $15,000, not including potential litigation costs, which can exceed $1 million (WIPO, 2021). 

In emerging economies, these costs represent an even greater proportion of a start-up’s budget. 

7.2. Legal and Procedural Complexity 

The complexity of IP laws also creates a barrier for start-ups. Navigating patent claims, understanding trade 

secret protections, and differentiating between national and international IP regimes often requires legal 

expertise, which many new businesses lack (Mansfield, 2018). Furthermore, the lack of harmonisation across 

IP laws globally poses difficulties for start-ups seeking protection in multiple markets. This fragmentation 

not only increases legal uncertainty but also demands significant administrative and legal effort to secure and 

maintain protection across jurisdictions (Brant & Lohse, 2013). 

7.3. Lack of Awareness and Strategic Misalignment 

Many entrepreneurs lack awareness about the strategic value of IP or the mechanisms for its protection. 

Research has indicated that in the early stages of business development, founders often overlook IP 

considerations entirely, focusing instead on product-market fit or venture capital acquisition (Blank & Dorf, 

2012). This oversight can lead to unprotected innovations, inadvertent disclosure of proprietary information, 

or even the loss of patent eligibility due to public use or sale before filing (Kitch, 1977). Moreover, a 

misalignment between business strategy and IP strategy can result in over-protection or under-protection, 
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both of which are detrimental. Over-investing in IP without commercial viability drains resources, while 

under-protecting may allow competitors to copy innovations or enter the market with infringing products. 

7.4. Enforcement Challenges 

Even when IP is appropriately registered, enforcement poses significant challenges. Litigation is costly, time-

consuming, and uncertain, especially in countries where judicial systems are overburdened or lack 

specialisation in IP law. Start-ups often lack the financial and legal resources to pursue infringers, especially 

larger, more established firms. The imbalance of power frequently results in settlements that are not 

favourable to the start-up or, worse, in abandonment of legal action altogether (Jensen & Webster, 2006). 

Furthermore, enforcement of IP rights in digital environments—particularly about copyright and trade 

secrets—remains a persistent challenge due to the ease of replication and the difficulty of tracing 

infringements. 

7.5. Institutional and Bureaucratic Hurdles 

In many jurisdictions, bureaucratic inefficiencies delay the IP registration process, diminishing its utility to 

fast-moving start-ups. Patent backlogs, procedural inconsistencies, and a lack of digitised systems contribute 

to long processing times and higher transaction costs. For example, in countries with under-resourced patent 

offices, the average time for granting a patent can exceed five years (OECD, 2020). Such delays are 

detrimental for technology-based start-ups that operate in rapidly evolving sectors where time-to-market is 

crucial for competitive advantage. 

7.6. Cross-border and Jurisdictional Issues 

In today’s globalised economy, start-ups frequently operate or scale across borders. However, IP protection 

remains essentially territorial, meaning rights must be secured in each jurisdiction where protection is desired. 

This requirement places additional financial and administrative burdens on start-ups, which may not be 

equipped to handle international filings or navigate foreign legal systems. Despite the existence of 

international treaties such as the Patent Cooperation Treaty (PCT) and the Madrid System for trademarks, 

differences in enforcement standards, examination practices, and litigation norms continue to pose significant 

challenges (Ganea, 2021). 

7.7. Cultural and Educational Gaps 

In some regions, particularly in developing economies, cultural attitudes toward IP rights may inhibit their 

practical use. IP is sometimes viewed as a tool of large corporations, irrelevant or inaccessible to small 

businesses. Moreover, there is a persistent lack of IP education in business curricula, which means that many 

entrepreneurs are unaware of how to identify, protect, and monetise their intellectual assets (Eaton, 2022). 

This knowledge gap further exacerbates vulnerability to infringement and diminishes the capacity of start-

ups to integrate IP into their business models. 

The landscape of IP protection for start-ups is fraught with obstacles that extend beyond the legal framework. 

Financial constraints, procedural complexity, and enforcement challenges intersect with awareness gaps and 

global jurisdictional issues to create a hostile environment for start-up innovation protection. Addressing 

these barriers requires not only legal reform but also targeted education, institutional capacity building, and 

policy incentives tailored to the needs of early-stage enterprises. 
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8. Comparative Legal Analysis  

A comparative legal analysis offers valuable insight into how various jurisdictions structure their intellectual 

property (IP) laws to support start-ups and entrepreneurial ventures. Start-ups often operate in a globalised 

digital economy, and understanding cross-jurisdictional differences in IP protection mechanisms is essential 

for minimising legal risks and maximising innovation incentives. This section analyses IP legal frameworks 

in the United States, the European Union, and selected emerging economies, with a focus on their 

implications for start-ups. 

United States 

The United States offers a robust IP regime that strongly supports innovation and entrepreneurship. The 

United States Patent and Trademark Office (USPTO) provides patent protection for new inventions, 

trademark registration for brand protection, and copyright for creative works. The U.S. system emphasises a 

first-to-file patent approach since the enactment of the Leahy-Smith America Invents Act in 2011 (USPTO, 

2021). 

A notable advantage for U.S. start-ups is the existence of a specialised IP judicial body—the Court of Appeals 

for the Federal Circuit—which helps ensure consistency and expertise in patent-related decisions (Lemley, 

2015). Furthermore, the U.S. also facilitates IP monetisation and enforcement through its well-established 

venture capital and litigation finance ecosystem. However, critiques have emerged regarding high litigation 

costs and "patent trolling," where entities acquire patents solely to sue start-ups (Bessen & Meurer, 2014). 

European Union 

The European Union (EU) has harmonised IP laws through directives and regulations that ensure consistency 

across its member states. The European Patent Office (EPO) allows innovators to obtain patent protection in 

multiple EU countries through a single application. The introduction of the Unified Patent Court (UPC) and 

the Unitary Patent aims to simplify enforcement across member states and reduce costs (European 

Commission, 2020). 

Unlike the U.S., the EU places a strong emphasis on the protection of geographical indications and moral 

rights, particularly in the creative and cultural sectors. While EU start-ups benefit from lower patent fees for 

SMEs and start-ups, bureaucratic procedures and language barriers can pose challenges (Dinwoodie, 2017). 

In terms of trademark protection, the European Union Intellectual Property Office (EUIPO) offers a 

Community Trade Mark (CTM) that provides EU-wide coverage. This streamlined approach greatly benefits 

start-ups aiming for cross-border trade within the region. 

India 

India, as a representative emerging economy, has made significant strides in IP reform over the last two 

decades. Its legal framework is governed by the Patents Act of 1970, amended in 2005 to comply with the 

Trade-Related Aspects of Intellectual Property Rights (TRIPS) Agreement. The Controller General of 

Patents, Designs & Trademarks (CGPDTM) oversees registration and enforcement mechanisms. 

India offers expedited patent examination for start-ups under its Start-up India initiative (DIPP, 2016). It also 

provides financial support for IP filing and awareness programs. However, enforcement remains a significant 

issue due to judicial delays, lack of specialised courts, and low levels of IP literacy (Chaudhary & Sahni, 

2020). 
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Moreover, India's compulsory licensing provisions and concerns about data exclusivity in pharmaceuticals 

have raised questions among global investors and start-ups operating in tech-health intersections (Reddy, 

2018). 

China 

China has emerged as a global IP leader, both in the number of filings and in the expansion of legal 

protections. The National Intellectual Property Administration (CNIPA) governs the country's rapidly 

evolving IP framework. Recent legal reforms have introduced harsher penalties for infringement and 

strengthened IP courts in major cities like Beijing and Shanghai (Zhang, 2021). 

For start-ups, China offers simplified online registration, subsidies for IP filings, and provincial incentives 

for innovation. Nevertheless, foreign start-ups often face challenges in enforcement due to local 

protectionism and inconsistent judicial outcomes (Alford, 2020). 

China has also been proactive in integrating IP into its national economic strategy through the "Made in 

China 2025" initiative. This encourages high-tech entrepreneurship but has also led to controversies regarding 

forced technology transfers and cyber-espionage, particularly from foreign firms entering joint ventures 

(USTR, 2019). 

Comparative Observations 

Across jurisdictions, several patterns emerge. First, developed economies like the U.S. and EU provide well-

structured legal protections, specialised courts, and enforcement mechanisms tailored to entrepreneurial 

needs. These systems also foster a mature ecosystem of IP professionals, including attorneys, consultants, 

and patent valuation experts. 

Second, emerging economies are making targeted reforms to attract foreign direct investment (FDI) and 

nurture domestic innovation. However, enforcement remains a significant challenge in jurisdictions like India 

and China despite procedural improvements. 

Third, legal predictability and enforcement efficiency are crucial for start-ups that lack resources to engage 

in prolonged litigation. Jurisdictions that offer expedited procedures, financial incentives, and legal aid for 

start-ups tend to be more conducive to entrepreneurial activity (WIPO, 2022). 

Finally, international treaties such as the TRIPS Agreement and regional frameworks like the European 

Patent Convention play critical roles in aligning national laws. However, disparities in enforcement, litigation 

costs, and administrative complexity continue to challenge harmonisation. 

Understanding comparative IP legal frameworks helps entrepreneurs navigate complex international markets. 

Start-ups should be mindful of jurisdiction-specific advantages and limitations while designing their IP 

strategies. Legal convergence through multilateral treaties and regional cooperation holds promise for 

minimising discrepancies. Future policies should emphasise startup-friendly reforms, capacity building, and 

cross-border enforcement mechanisms to strengthen IP rights in the global innovation economy. 

9. Conclusion, Recommendations and Future Research  

Conclusion  

This study has explored the pivotal role of intellectual property rights (IPR) in shaping the commercial 

success and sustainability of start-ups and entrepreneurial ventures. It demonstrates that while IPR laws are 
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formally embedded in national and international legal systems, the ability of start-ups to access and 

effectively utilise these protections remains limited by multiple challenges. Among the key findings, the high 

cost of IPR registration and enforcement, limited legal awareness among founders, complex administrative 

procedures, and the inadequacy of institutional support mechanisms stand out as substantial barriers to the 

full realisation of IPR benefits. 

The comparative legal analysis reveals a significant disparity between the developed and developing world 

in terms of institutional efficiency, government incentives, and educational outreach programs. Start-ups in 

jurisdictions like the United States and the European Union often benefit from well-structured, innovation-

friendly IPR ecosystems. In contrast, those in countries like Bangladesh or India frequently encounter 

bureaucratic hurdles and under-resourced enforcement mechanisms. 

Despite these challenges, IPR continues to offer transformative potential for start-ups seeking to establish 

competitive moats, attract investors, and scale their innovations globally. Legal reforms—such as simplifying 

registration processes, subsidising IPR costs, improving digital filing systems, and strengthening enforcement 

agencies—are vital. Furthermore, educational initiatives targeting entrepreneurs and university incubators 

must be institutionalised to cultivate a culture of IPR awareness. 

The study also highlights the importance of cross-border harmonisation of IPR frameworks to enable start-

ups to operate in international markets with fewer legal uncertainties. International treaties like TRIPS 

provide a helpful foundation, but their implementation must be contextually adapted to local realities. 

In conclusion, adequate IPR protection is both a legal and strategic necessity for start-ups. Without 

comprehensive legal safeguards and user-friendly mechanisms for enforcement, many entrepreneurial 

innovations risk going unprotected or being misappropriated. Therefore, governments, legal practitioners, 

and academic institutions must work collaboratively to democratize IPR knowledge and access. Only then 

can start-ups fully harness their creative and commercial potential in an increasingly competitive and digital 

global economy. 

Policy Recommendations 

• Legal Education and Awareness: Integrate IP law into entrepreneurship training. 

• Subsidised Legal Services: Provide government-funded legal clinics for start-ups. 

• International IP Harmonization: Simplify cross-border IP applications through multilateral treaties. 

• Tech-Enabled Enforcement Mechanisms: Utilize AI for IP monitoring and smart contracts for 

licensing. 

• Start-up Friendly IP Policies: Fast-track patent and trademark applications for start-ups. 

Future Directions 

The legal framework for IPR continues to evolve in response to technological advancements such as artificial 

intelligence, blockchain, and biotech. These developments are redefining traditional notions of authorship, 

inventorship, and enforcement. Legislatures must therefore remain agile and responsive, ensuring that new 

rules accommodate emerging business models without undermining innovation. Start-ups operating in the 

digital economy must stay informed about these shifts to ensure ongoing compliance and competitiveness. 
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The rapid evolution of digital banking has significantly transformed commercial transactions, prompting 

complex legal, regulatory, and operational challenges for financial institutions and regulators. This study 

examines the legal implications and emerging trends associated with digital banking, focusing on 

cybersecurity, data protection, consumer rights, smart contracts, and cross-border financial governance. 

Grounded in legal institutionalism and the law and economics approach, the research draws upon comparative 

legal analysis, case studies, and doctrinal methodology to assess how jurisdictions are adapting to digital 

finance. The paper reveals that while digital banking fosters financial innovation and inclusion, it also 

exposes systemic gaps in existing legal frameworks, particularly in developing economies. The study 

highlights best practices and policy innovations from selected jurisdictions and proposes a harmonised, 

forward-looking legal approach that balances innovation with robust consumer and financial protections. 

Ultimately, the research contributes to an informed dialogue on aligning legal regimes with technological 

advancement in the banking sector. 

 

Keywords: Digital banking, commercial law, cybersecurity, financial regulation, smart contracts, legal 

harmonisation. 
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1. Introduction 

The global banking sector is undergoing a profound transformation driven by digitalisation. Digital banking 

services, including mobile banking, internet banking, and app-based payment systems, have revolutionised 

how financial transactions are executed, offering unprecedented convenience and accessibility. With this 

advancement, traditional banking models are being challenged, and commercial transactions are increasingly 

conducted through automated and virtual interfaces. 

Despite these benefits, the rise of digital banking introduces complex legal issues, ranging from the 

enforceability of electronic contracts to data privacy and consumer protection. The shift towards a digital 

economy requires re-examining foundational principles in banking law and commercial law. Legal systems 

must adapt to address the ambiguities and risks associated with virtual transactions, cross-border data flows, 

and technological intermediaries such as fintech platforms. 

This article investigates the evolving legal challenges associated with digital banking in the context of 

commercial transactions. It aims to provide a comprehensive legal analysis of how existing banking and 

commercial laws accommodate—or fail to accommodate—the complexities of digital platforms. Key areas 

of inquiry include regulatory compliance, anti-money laundering (AML) obligations, electronic contract 

validity, data protection, cybersecurity, and dispute resolution. 

2. Literature Review 

The emergence of digital banking has generated a growing body of literature across legal, technological, and 

regulatory domains. This section explores the evolution of banking law, the transformation of commercial 

transactions through digitisation, the development of legal frameworks for fintech, and emerging regulatory 

responses to digital disruption. The review is organised thematically to reflect key scholarly debates and 

policy developments that shape the contemporary discourse on banking law and digital finance. 

2.1 Evolution of Banking Law in the Digital Era 

Historically, banking law evolved to regulate traditional institutions operating through physical branches and 

paper-based transactions. Foundational texts such as Cranston’s Principles of Banking Law (Cranston, 2018) 

emphasise the reliance on contract, trust, and fiduciary principles in governing commercial banking practices. 

However, the rise of digital banking—defined as the delivery of banking services through electronic 

channels—has challenged these foundational concepts. 

Scholars argue that the regulatory architecture has not kept pace with technological advancements (Zetzsche 

et al., 2017). The traditional focus on prudential regulation, anti-money laundering (AML), and consumer 

protection now needs to be expanded to include cybersecurity, data privacy, algorithmic fairness, and 

artificial intelligence in decision-making (Arner, Barberis, & Buckley, 2016). As such, legal scholars are 

increasingly calling for a recalibration of banking law that integrates technology-neutral and principle-based 

frameworks to preserve regulatory relevance in the digital age. 

2.2 Digitisation and Transformation of Commercial Transactions 

The literature on digital commerce highlights how online platforms, mobile payments, blockchain, and smart 

contracts have disrupted conventional models of commercial transactions (Clifford & Geraint, 2020). These 

technologies not only reduce transaction costs and processing times but also raise new questions about 

enforceability, liability, and cross-border jurisdiction. 
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Notably, Werbach and Cornell (2017) emphasise that blockchain technology and smart contracts challenge 

the core assumptions of contract law, including offer, acceptance, and intent. While smart contracts are often 

presented as self-executing and immutable, scholars warn that they may lack the flexibility required by legal 

systems to accommodate ambiguity, force majeure, or public interest (Fairfield, 2014). These issues become 

more pronounced in cross-border transactions, where legal uncertainty can undermine trust and hinder 

adoption. 

Further, legal scholars such as Chiu (2016) and Raskin (2017) argue that digital tokens and decentralised 

finance (DeFi) present uncharted territories for commercial law. These developments necessitate an 

interdisciplinary understanding of technology, law, and economics to assess their implications for 

commercial obligations and rights. 

2.3 Legal Frameworks Governing Digital Banking and Fintech 

A significant portion of the literature evaluates how existing legal and regulatory frameworks are adapting 

to the fintech revolution. Arner, Zetzsche, Buckley, and Veidt (2020) categorise global regulatory responses 

into three models: the “wait and see” approach, the “test and learn” approach via sandboxes, and proactive 

regulatory innovation. The United Kingdom’s Financial Conduct Authority (FCA) is often cited as a pioneer 

in sandbox regulation, allowing fintech startups to test services under regulatory oversight (Zetzsche et al., 

2017). 

In the context of developing countries, the literature highlights that fragmented legal systems, weak 

enforcement capacity, and limited digital infrastructure hamper effective regulation (Gikay, 2018). This 

digital divide not only restricts access to digital banking but also increases systemic risk due to the 

proliferation of unregulated financial technologies. Several authors suggest that a tiered regulatory 

approach—where regulations are scaled based on risk and innovation—may be more effective in such 

jurisdictions (Fenwick, Kaal, & Vermeulen, 2017). 

Moreover, the literature discusses how financial regulators are increasingly employing regulatory technology 

(RegTech) to monitor compliance in real-time, using artificial intelligence and big data analytics 

(Anagnostopoulos, 2018). These innovations raise new concerns about data protection, algorithmic bias, and 

the rule of law in automated decision-making systems, prompting calls for “explainable AI” and algorithmic 

audits in financial services (Binns, 2018). 

2.4 Consumer Protection in the Digital Banking Ecosystem 

A recurring theme in the literature is the erosion of traditional consumer safeguards in digital banking. Several 

studies identify gaps in disclosure requirements, digital literacy, and grievance redress mechanisms for online 

financial services (OECD, 2021). For example, Marek and Pousttchi (2019) observe that consumers often 

accept complex terms and conditions without understanding the implications for privacy, dispute resolution, 

or liability. 

Legal scholars advocate for a rethinking of consumer protection doctrines to include concepts such as digital 

vulnerability, cyber harassment, and platform responsibility. Chatzara (2020) emphasises the need for 

adaptive consumer laws that address the evolving nature of digital harm, including identity theft, 

unauthorised transactions, and fraud facilitated through phishing and social engineering. 

In jurisdictions like the European Union, the General Data Protection Regulation (GDPR) has been 

instrumental in setting high standards for data rights, consent, and cross-border data flow. However, scholars 
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like Kuner (2020) argue that even GDPR falls short in regulating algorithmic decisions and AI-driven credit 

assessments, which are becoming common in digital lending platforms. 

2.5 Comparative Legal Approaches 

Comparative legal scholarship has provided valuable insights into how jurisdictions are navigating the digital 

transformation of banking and commercial law. For instance, the U.S. has emphasised innovation and 

competition, with agencies like the Office of the Comptroller of the Currency (OCC) offering fintech charters 

to non-bank digital firms (Omarova, 2019). By contrast, the European Union has prioritised harmonisation 

and consumer protection through initiatives such as the Revised Payment Services Directive (PSD2) and the 

Markets in Crypto-Assets Regulation (MiCAR) (European Commission, 2023). 

Asian jurisdictions offer varied experiences: Singapore and Japan have adopted innovation-friendly 

regulatory frameworks. At the same time, China has taken a centralised approach with strict data localisation 

rules and pilot testing of central bank digital currencies (Yao, 2021). These differences highlight the role of 

institutional context and legal culture in shaping the pace and direction of digital legal reform. 

The comparative literature underscores the tension between legal certainty and regulatory flexibility. While 

rigid legal regimes risk stifling innovation, overly lenient approaches may create regulatory arbitrage and 

systemic instability. Scholars suggest a middle path that emphasises risk-based, proportionate regulation and 

international coordination to manage cross-border digital transactions (Zetzsche et al., 2020). 

2.6 Gaps in the Literature and Future Research Directions 

Despite the growing scholarship, several gaps remain. First, there is limited empirical research on how legal 

reforms in digital banking affect marginalised populations, small businesses, and informal economies. 

Second, the integration of Islamic banking principles into digital banking remains underexplored, particularly 

in the context of Sharia-compliant smart contracts and digital financing instruments. 

Additionally, much of the legal literature is siloed, lacking interdisciplinary collaboration with computer 

science, behavioural economics, and ethics. There is also a scarcity of longitudinal studies assessing the long-

term efficacy of digital financial regulation, particularly in the Global South. 

Lastly, the literature is still developing frameworks for adjudicating disputes arising from smart contracts 

and cross-platform financial interactions. As digital banking becomes increasingly global and decentralised, 

future legal scholarship must engage with transnational legal theories, network governance, and cyber-

jurisdiction. 

3. Theoretical Framework  

The legal challenges emerging from the proliferation of digital banking require a robust theoretical 

foundation to contextualise and interpret their implications. This section outlines the four key theoretical 

frameworks underpinning this study: Institutional Theory, Regulatory Theory, Legal Realism, and 

Comparative Legal Analysis. These frameworks provide essential tools for understanding how law, 

institutions, and policy respond to the disruptive nature of digital financial technologies. 

3.1. Institutional Theory 

Institutional theory focuses on how formal and informal structures evolve in response to external social, 

technological, and economic pressures. In the context of digital banking, institutional theory explains the 
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interaction between legal institutions and technological innovations. According to Scott (2008), institutions 

comprise regulative, normative, and cultural-cognitive elements that, together with associated activities and 

resources, provide stability and meaning to social life. This theory underscores the need for legal systems to 

adapt to the institutional transformation driven by digital banking. 

Banking laws traditionally rested on the assumption of physical infrastructure, face-to-face interactions, and 

paper-based records. However, digital banking introduces non-traditional actors such as fintech companies 

and neobanks, compelling legal institutions to modify their governance structures. This adaptation includes 

the formulation of new licensing regimes, oversight mechanisms, and frameworks for public-private 

collaboration in areas such as cybersecurity (North, 1990; DiMaggio & Powell, 1983). 

3.2. Regulatory Theory 

Regulatory theory provides a conceptual basis for evaluating how regulators respond to technological 

disruption and risk in financial services. The theory includes diverse models of regulation such as command-

and-control, incentive-based regulation, self-regulation, and meta-regulation. Baldwin, Cave, and Lodge 

(2012) emphasise that effective regulation requires balancing goals such as fairness, accountability, 

flexibility, and innovation. 

In digital banking, regulation must account for both systemic risks and consumer-level harms. For example, 

digital lending powered by machine learning necessitates regulatory scrutiny of algorithmic bias, while open 

banking raises concerns about data sharing and third-party access. Regulatory theory helps assess whether 

current frameworks, such as the EU's PSD2 or the U.S.'s fintech charters, adequately protect the interests of 

stakeholders while enabling innovation (Black, 2008). 

Moreover, the principle of "regulatory technology neutrality" derived from regulatory theory posits that laws 

should not favour or discriminate against any specific technology. This approach ensures that legal 

frameworks are adaptable to evolving innovations such as blockchain, artificial intelligence (AI), and 

decentralised finance (DeFi) (Brownsword & Goodwin, 2012). 

3.3. Legal Realism 

Legal realism asserts that the actual practice of law and the behaviour of legal actors often diverge from 

formal legal doctrines. This perspective, championed by scholars such as Jerome Frank and Karl Llewellyn, 

is essential in analysing how digital banking challenges traditional legal constructs. Legal realism shifts focus 

from abstract legal principles to how laws operate in practical, often unpredictable, settings (Frank, 1930). 

For instance, while the legal enforceability of electronic contracts is theoretically established under laws such 

as the U.S. E-SIGN Act or the UNCITRAL Model Law on Electronic Commerce, actual enforcement may 

be hampered by technological failures, identity verification issues, or jurisdictional ambiguity. Legal realism 

encourages a nuanced understanding of these practical barriers and promotes empirical and contextual 

analysis in law-making (Llewellyn, 1960). 

In this study, legal realism is instrumental in assessing the effectiveness of dispute resolution mechanisms in 

digital banking platforms, the reliability of digital evidence in commercial litigation, and the real-world 

challenges consumers face in protecting their rights online. 
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3.4. Comparative Legal Analysis 

Comparative legal analysis serves as both a methodology and a theoretical lens. It involves systematically 

comparing legal systems to identify best practices, legal transplants, and contextual adaptations. In the realm 

of digital banking, this approach is vital due to the cross-border nature of online transactions and the 

heterogeneity of national regulatory regimes (Zweigert & Kötz, 1998). 

By examining legal systems in jurisdictions such as the United States, the European Union, the United 

Kingdom, Singapore, and India, this research identifies how different regulatory cultures address common 

challenges. For example, the EU's General Data Protection Regulation (GDPR) imposes strict data protection 

requirements, while Singapore's Payment Services Act encourages fintech innovation through a modular 

licensing framework. These comparisons provide valuable insights into how laws can be harmonised or 

mutually recognised to enhance legal certainty in digital commercial transactions (Michaels, 2006). 

Comparative analysis also reveals regulatory gaps and asymmetries. While some countries have embraced 

regulatory sandboxes and digital identity systems, others lag, creating barriers to cross-border 

interoperability. The comparative lens helps policymakers assess the transferability of legal innovations and 

the feasibility of regional or global regulatory coordination (Siems, 2018). 

Integrating these four theoretical frameworks provides a comprehensive analytical foundation for 

understanding the legal challenges of digital banking. Institutional theory explains the need for legal and 

regulatory evolution, while regulatory theory offers models for designing effective rules. Legal realism 

grounds the analysis in practical realities, and comparative analysis highlights diverse regulatory experiences 

and opportunities for harmonisation. 

These frameworks collectively support the thesis that existing legal structures must evolve to address the 

unique challenges posed by digital banking. They also provide the intellectual scaffolding for the subsequent 

analysis in this study, enabling a balanced evaluation of normative principles and empirical realities. 

4. Research Methodology 

This research adopts a qualitative legal methodology designed to explore the legal complexities of digital 

banking and its intersection with commercial transactions. The study integrates doctrinal, comparative, and 

policy-oriented methods to analyse primary and secondary legal materials. This hybrid approach is 

particularly suited for understanding the evolving nature of digital banking regulation and identifying key 

areas where legal reforms are necessary. 

4.1. Doctrinal Legal Research 

At the core of this study is doctrinal legal research, which involves the systematic exposition, analysis, and 

interpretation of legal rules, case law, statutory instruments, and regulatory policies governing digital banking 

and commercial transactions. This method allows for the identification of legal principles, ambiguities, 

inconsistencies, and gaps within the current regulatory framework. The doctrinal approach facilitates a 

structured analysis of various legal sources, such as the Payment Services Directive (EU), the Electronic 

Fund Transfer Act (USA), the General Data Protection Regulation (EU), and national banking laws in 

jurisdictions like the United Kingdom, Singapore, and India (Hutchinson & Duncan, 2012). 

Case law from common law and civil law systems is also examined to explore judicial reasoning in matters 

concerning digital signatures, e-contracts, liability for cyber breaches, and enforcement of consumer rights 
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in the digital space. By synthesising these legal sources, the doctrinal methodology helps clarify how 

traditional legal doctrines are evolving in response to technological innovations in banking. 

4.2. Comparative Legal Research 

Given the global scope of digital banking and the cross-border nature of many financial transactions, this 

research employs a comparative legal methodology to evaluate how different jurisdictions address similar 

regulatory challenges. Jurisdictions chosen for comparison include: 

• United States – Regulatory developments by the Federal Reserve, Office of the Comptroller of the 

Currency (OCC), and Consumer Financial Protection Bureau (CFPB). 

• European Union – Implementation of PSD2, GDPR, and European Banking Authority (EBA) 

guidelines. 

• United Kingdom – Policies from the Financial Conduct Authority (FCA) and participation in 

regulatory sandboxes. 

• Singapore – Fintech innovations regulated by the Monetary Authority of Singapore (MAS). 

• India – RBI regulations on digital payments, data localisation, and fintech licensing. 

This comparative lens enables the identification of best practices, legal innovations, and regulatory 

convergence or divergence trends. It provides a grounded understanding of how national legal systems 

respond to global financial developments (Siems, 2018). 

4.3. Normative and Policy Analysis 

In addition to doctrinal and comparative methods, the study integrates normative legal analysis to evaluate 

the efficacy of existing laws in achieving public policy goals such as consumer protection, data security, 

financial inclusion, and systemic risk mitigation. Policy documents from international organisations such as 

the Bank for International Settlements (BIS), International Monetary Fund (IMF), Financial Action Task 

Force (FATF), and World Bank are critically reviewed to assess global standards and expectations. 

This policy-oriented analysis also incorporates elements of legal reform and law-in-action perspectives to 

highlight the practical implications of regulatory gaps and inconsistencies. It evaluates the tension between 

innovation and regulation, proposing policy recommendations where necessary. 

4.4. Sources and Data Collection 

Legal sources include: 

• Primary legislation and statutory instruments. 

• Judicial decisions from the apex and appellate courts. 

• Regulatory frameworks, guidance notes, and policy papers. 

• Treaties and international conventions relevant to data protection, e-commerce, and financial 

services. 

Secondary sources include peer-reviewed journal articles, monographs, law reform commission reports, and 

white papers from industry experts. Legal databases such as Westlaw, LexisNexis, HeinOnline, and official 

government and institutional websites are used to access these materials. 
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4.5. Delimitations and Limitations 

The research focuses on banking law and commercial transactions related to digital banking technologies. It 

does not cover the broader financial ecosystem such as insurance tech (insurtech) or capital markets. Also, 

this study is qualitative and does not include empirical data from financial institutions or consumers. While 

this limits the capacity to assess the impact of digital banking quantitatively, the legal analysis offers deep 

interpretative insights into the adequacy and adaptability of the legal frameworks. 

4.6. Justification of Methodology 

The chosen methodological framework allows for a holistic understanding of the interplay between law and 

digital technology in banking. Doctrinal analysis offers a firm grounding in legal rules; comparative analysis 

brings a global perspective; and policy-oriented approaches ensure that the findings are relevant for law 

reform and future regulatory strategies (Chynoweth, 2008; Salter & Mason, 2007). 

5. Digital Banking and the Evolution of Commercial Transactions  

Digital banking is fundamentally reshaping the framework of commercial transactions by digitising financial 

services, increasing transaction speeds, reducing overhead costs, and expanding access to financial markets. 

This transformation is primarily driven by innovations in financial technology (fintech), mobile platforms, 

blockchain systems, and regulatory innovations such as open banking. As these technologies become integral 

to commerce, the legal underpinnings of commercial transactions—particularly those governing contract 

formation, execution, enforcement, and dispute resolution—must adapt accordingly. 

5.1. Defining Digital Banking in the Commercial Context 

Digital banking refers to the delivery of banking services via electronic means, including web-based 

platforms, mobile applications, and Application Programming Interfaces (APIs). These services include 

account management, fund transfers, loan applications, bill payments, and real-time financial data access. 

With the proliferation of fintech firms and neobanks—financial institutions operating without physical 

branches—the line between traditional banking and digital platforms has blurred (Zetzsche et al., 2020). 

Digital banking is particularly influential in the realm of business-to-business (B2B) and business-to-

consumer (B2C) commercial transactions, where electronic payments, automated invoicing, and online 

financing mechanisms have become standard. The use of digital banking systems reduces reliance on physical 

documents and manual verification processes, facilitating real-time transaction processing and global 

scalability (Arner, Barberis, & Buckley, 2016). 

5.2. Electronic Contracts and E-Signatures 

One of the most significant developments in digital commercial transactions is the widespread use of 

electronic contracts (e-contracts) and electronic signatures (e-signatures). These innovations challenge 

traditional concepts of contract law, which often presume physical presence or written documentation. 

The legal recognition of e-contracts varies across jurisdictions. In the United States, the Electronic Signatures 

in Global and National Commerce (E-SIGN) Act and the Uniform Electronic Transactions Act (UETA) 

establish that electronic signatures and contracts carry the same legal weight as their handwritten 

counterparts. Similarly, the European Union’s eIDAS Regulation provides a harmonised legal framework for 

electronic identification and trust services (European Commission, 2014). 
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Despite formal recognition, practical concerns remain about consent, authentication, and technological 

integrity. For example, contract enforceability may be questioned when digital signatures are produced via 

unverified platforms or when blockchain-based smart contracts lack interpretability within existing legal 

frameworks (Mik, 2017). 

5.3. The Role of Smart Contracts and Blockchain Technology 

Smart contracts—self-executing contracts with terms directly written into code—represent a growing 

innovation in digital commercial transactions. They are typically deployed on blockchain platforms like 

Ethereum and execute predefined actions when specific conditions are met (Werbach & Cornell, 2017). 

From a legal standpoint, smart contracts raise issues regarding contractual intention, consent, and error. Their 

rigid execution can produce outcomes inconsistent with the parties’ intentions, and the immutability of 

blockchain can make errors or disputes difficult to resolve. Courts and regulators are beginning to grapple 

with these concerns. However, there is limited jurisprudence on how traditional doctrines—such as offer and 

acceptance, mistake, and frustration—apply to smart contracts (Allen & Berg, 2020). 

5.4. Jurisdiction and Conflict of Laws in Cross-Border Digital Transactions 

Digital banking facilitates cross-border transactions with minimal friction, raising significant jurisdictional 

challenges. Determining the applicable law, competent jurisdiction, and dispute resolution mechanism 

becomes complex when parties operate in different legal systems. 

Many jurisdictions rely on conflict-of-laws rules, such as those codified in the Rome I Regulation (EU) or 

the Restatement (Second) of Conflict of Laws (USA). However, these frameworks are often inadequate for 

addressing transactions that involve decentralised platforms or anonymised digital identities. 

Further, digital banking transactions frequently rely on intermediary services, including payment processors 

and cloud computing platforms, which different regulatory regimes may govern. This fragmentation 

complicates legal accountability and remedies in the event of transactional disputes or security breaches 

(Lloyd, 2020). 

5.5. Cybersecurity, Data Protection, and Transactional Integrity 

The transition to digital banking heightens the importance of cybersecurity and data protection in commercial 

transactions. Breaches can compromise personal data, financial records, and intellectual property, resulting 

in significant financial and reputational losses. 

Laws such as the General Data Protection Regulation (GDPR) in the EU and the Gramm-Leach-Bliley Act 

(GLBA) in the US impose strict obligations on data controllers and processors. In the commercial banking 

context, these obligations include ensuring secure storage, processing, and transmission of client data, as well 

as protocols for breach notification and consumer redress (Kuner, 2017). 

In addition to statutory protections, industry standards such as ISO/IEC 27001 and the Payment Card Industry 

Data Security Standard (PCI DSS) guide best practices for transactional security. However, legal 

enforcement often lags behind technological advancements, leaving critical gaps in the protection of 

commercial transactions. 
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5.6. Financial Inclusion and Commercial Access 

Digital banking also plays a pivotal role in enhancing financial inclusion, particularly for micro-entrepreneurs 

and small-to-medium enterprises (SMEs) in emerging markets. Mobile money platforms, such as M-Pesa in 

Kenya or bKash in Bangladesh, enable users to engage in formal commercial activities without traditional 

banking infrastructure (Demirgüç-Kunt et al., 2018). 

Legal recognition of such platforms is essential for integrating them into mainstream commercial 

frameworks. Governments and regulators have begun to acknowledge these innovations through regulatory 

sandboxes and tiered licensing regimes. Nonetheless, disparities in access to digital infrastructure and digital 

literacy remain legal and policy challenges. 

5.7. Legal Implications of Real-Time Payments and Open Banking 

Real-time payment systems and open banking APIs are transforming how commercial entities interact with 

financial data and execute transactions. Real-time payments reduce settlement risk but require robust fraud 

prevention mechanisms and dispute resolution systems. 

Open banking mandates, such as the EU’s PSD2, compel banks to share customer data with third-party 

providers (TPPs) upon user consent. This regulatory shift aims to foster innovation and competition but also 

introduces new legal responsibilities for data custodianship, liability allocation, and consumer protection 

(Zetzsche, Buckley, Arner, & Barberis, 2020). 

Digital banking is revolutionising commercial transactions by providing faster, more inclusive, and 

technologically integrated financial services. However, these benefits are accompanied by significant legal 

challenges. Issues surrounding contract enforceability, jurisdiction, cybersecurity, and financial access 

underscore the need for adaptive and forward-looking legal frameworks. As digital banking becomes a 

cornerstone of the global economy, legal systems must evolve to safeguard transactional integrity while 

enabling innovation. 

6. Comparative Legal Perspectives 

The regulatory responses to digital banking and the accompanying legal challenges differ significantly across 

jurisdictions. A comparative legal analysis highlights both the diversity and convergence of legal systems in 

addressing issues arising from the transformation of commercial transactions through digital banking. This 

section examines the regulatory approaches of the European Union, the United States, and selected Asian 

jurisdictions to identify best practices and legal harmonisation efforts. 

6.1 The European Union Framework 

The European Union (EU) has adopted a comprehensive and integrated approach to digital banking through 

regulations, directives, and supervisory guidance. Key legislative instruments include the Revised Payment 

Services Directive (PSD2), the General Data Protection Regulation (GDPR), and the Digital Operational 

Resilience Act (DORA). 

PSD2 introduced the concept of open banking by mandating banks to share customer data with licensed third-

party providers upon the customer's consent. This provision enhances competition but introduces significant 

data security and liability issues (Zetzsche, Buckley, Arner, & Barberis, 2020). Meanwhile, GDPR reinforces 

customer rights over data privacy and security, compelling digital banks to implement robust consent 

mechanisms and data protection protocols (Voigt & Von dem Bussche, 2017). 



 

Business Law and Commercial Practice in a Changing World 

 

149 

DORA, a more recent regulation, aims to standardise IT risk management across financial entities by 

requiring the implementation of security protocols and incident reporting mechanisms. The EU’s approach 

demonstrates a strong preference for harmonised legal obligations and cross-border regulatory cooperation. 

6.2 The United States Approach 

In contrast, the United States adopts a more fragmented and sector-based regulatory framework. A 

combination of federal and state-level laws and agencies governs financial services. Institutions such as the 

Office of the Comptroller of the Currency (OCC), the Federal Reserve, and the Consumer Financial 

Protection Bureau (CFPB) oversee various aspects of digital banking. 

The Bank Secrecy Act (BSA) and the USA PATRIOT Act form the backbone of anti-money laundering 

(AML) and know-your-customer (KYC) obligations in the digital banking domain. The Gramm-Leach-Bliley 

Act (GLBA) regulates data sharing and privacy, while cybersecurity is addressed through guidelines issued 

by agencies like the Federal Financial Institutions Examination Council (FFIEC) (Crosman, 2019). 

Although the U.S. lacks a centralised privacy law akin to the GDPR, some states, like California, have 

enacted comprehensive laws, such as the California Consumer Privacy Act (CCPA), creating a patchwork 

legal environment. This fragmentation leads to compliance complexities for digital banks operating across 

multiple jurisdictions. 

6.3 Asian Jurisdictions: China and Singapore 

Asian jurisdictions exhibit varied levels of regulatory maturity in digital banking. China has embraced a top-

down, innovation-centric regulatory approach. The People’s Bank of China (PBoC) has issued guidelines on 

fintech development and data security, including the 2021 Personal Information Protection Law (PIPL), 

which mirrors aspects of the GDPR (Xia, 2022). 

China’s digital banking sector is dominated by tech giants such as Ant Group and Tencent, prompting the 

government to introduce sector-specific rules to curb monopolistic practices and ensure financial stability. 

The Digital Yuan (e-CNY) further exemplifies China’s proactive stance in integrating central bank digital 

currencies (CBDCs) with commercial banking activities (Arner, Barberis, & Buckley, 2021). 

Singapore, meanwhile, offers a well-balanced regulatory framework grounded in principles of innovation 

and risk management. The Monetary Authority of Singapore (MAS) has issued the Payment Services Act 

(PSA), which consolidates licensing and regulatory requirements for digital payment services. MAS also 

supports a regulatory sandbox to allow fintech experimentation under controlled conditions (MAS, 2020). 

Singapore’s approach is often cited as a model of proactive regulation, offering clarity and predictability 

while encouraging innovation. Its commitment to cybersecurity is reinforced through the Cybersecurity Act 

2018, which mandates critical information infrastructure protection. 

6.4 Legal Harmonisation and Divergence 

A significant challenge in comparative digital banking regulation is the divergence in legal traditions and 

regulatory philosophies. While the EU leans toward centralised regulation with a consumer-rights orientation, 

the U.S. favours a market-driven, sectoral approach. Asian jurisdictions, especially Singapore, have adopted 

hybrid models emphasising agility, innovation, and oversight. 
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Harmonisation efforts are gradually emerging through international standards set by bodies such as the Basel 

Committee on Banking Supervision, the Financial Stability Board, and the International Organisation for 

Standardisation (ISO). These organisations promote principles of interoperability, digital identity 

management, and cross-border data flows (Bains, 2021). 

Nevertheless, achieving substantive harmonisation is constrained by jurisdictional sovereignty, differing 

legal cultures, and geopolitical interests. Digital banking's inherently borderless nature amplifies these 

complexities, requiring ongoing dialogue between regulators and stakeholders at both bilateral and 

multilateral levels. 

6.5 Lessons and Best Practices 

Comparative analysis reveals several best practices that can guide national policy-making: 

• Integrated legal frameworks such as those in the EU and Singapore offer greater predictability and 

consistency. 

• Strong data protection laws and cybersecurity protocols are essential to maintain user trust and 

regulatory compliance. 

• Regulatory sandboxes allow for innovation without compromising consumer safety. Cross-border 

regulatory cooperation is necessary to address global risks such as cybercrime and money 

laundering. 

The comparative legal landscape shows that while no one-size-fits-all solution exists, converging trends 

toward data protection, operational resilience, and innovation support are shaping the future of digital 

banking law. 

7. Future of Banking Law and Commercial Transactions 

As digital transformation continues to reshape financial services, the future of banking law and commercial 

transactions is poised for unprecedented change. The increasing integration of digital platforms, artificial 

intelligence (AI), decentralised finance (DeFi), and blockchain technologies is reshaping not only the 

operational dynamics of financial institutions but also the legal frameworks governing these interactions. 

This section examines the anticipated trajectory of banking law, emerging regulatory trends, and the 

implications for commercial transactions in the digital economy. 

7.1. Anticipated Evolution in Banking Law 

Banking law must evolve to accommodate technological innovations that redefine traditional financial 

relationships. One of the most significant transformations involves the move from centralised to decentralised 

systems. Decentralised finance, powered by blockchain and smart contracts, bypasses traditional 

intermediaries, raising questions about the applicability of existing laws that presume centralised oversight 

(Zetzsche, Buckley, Arner, & Barberis, 2020). 

As financial services become increasingly algorithmic, AI systems in credit scoring, fraud detection, and 

automated customer interactions introduce novel legal concerns. Questions of liability, fairness, 

transparency, and algorithmic bias must be addressed, potentially requiring amendments or new legislation 

such as AI-specific regulatory frameworks (Baker & Dellaert, 2019). 

Another development relates to the definition and oversight of digital assets. The emergence of 

cryptocurrencies and stablecoins has forced regulators to reassess what constitutes a “currency,” “security,” 
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or “commodity,” creating new obligations for legal classification and financial reporting (Gomber, 

Kauffman, Parker, & Weber, 2018). 

7.2. Regulatory Innovation and Digital Sandboxes 

To keep pace with innovation, regulatory authorities are adopting agile governance models such as digital 

regulatory sandboxes. These controlled environments allow fintech firms to test innovative solutions under 

regulator supervision, fostering innovation while maintaining compliance (Arner, Barberis, & Buckley, 

2017). The United Kingdom’s Financial Conduct Authority (FCA) and Singapore’s Monetary Authority 

(MAS) are leading examples of this approach. 

Such sandboxes highlight a shift from command-and-control regulation to more adaptive, outcome-based 

models. This change emphasises collaboration between regulators and industry actors and represents a 

fundamental rethinking of how financial law is formulated and enforced in the digital age. 

7.3. Global Harmonisation and Cross-Border Challenges 

The borderless nature of digital financial services necessitates greater harmonisation of banking laws across 

jurisdictions. Cross-border data transfers, digital identity verification, and interoperable payment systems 

demand consistency in legal standards for consumer protection, cybersecurity, and anti-money laundering 

(AML) compliance (Schillig, 2021). 

The Basel Committee on Banking Supervision and the Financial Action Task Force (FATF) are playing 

important roles in coordinating global standards. However, challenges persist, especially in the face of 

nationalistic data policies and geopolitical fragmentation. As digital finance expands, international legal 

frameworks—such as model laws or treaties—may become crucial to address jurisdictional conflicts and 

facilitate secure, seamless global transactions (FATF, 2020). 

7.4. Ethical and Human Rights Dimensions 

Future banking laws must address not only technical and financial aspects but also ethical and human rights 

concerns. Financial inclusion, data justice, and protection from digital surveillance are increasingly central 

to discussions about the role of banking in a digitised society (UNCTAD, 2020). 

AI-based financial tools can potentially exclude marginalised groups due to algorithmic bias or data poverty, 

while surveillance-driven fintech models can compromise individual privacy and autonomy. Legal reforms 

will need to incorporate rights-based approaches, ensuring that innovation does not come at the expense of 

fairness and justice (Rahwan, 2018). 

7.5. Smart Contracts and Automation of Transactions 

The future of commercial transactions is inextricably linked with smart contracts—self-executing code on 

blockchain platforms that automatically enforce contractual obligations. These tools reduce transaction costs 

and increase efficiency but present novel legal issues around contract formation, enforceability, and remedies 

in cases of breach or malfunction (Werbach & Cornell, 2017). 

Legal systems must determine whether smart contracts satisfy the elements of traditional contract law—offer, 

acceptance, and consideration—and how courts should interpret code as contractual language. Jurisdictions 

like the U.S. state of Arizona and the U.K. Law Commission are already exploring legislative recognition of 

smart contracts, which will likely proliferate globally. 
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7.6. Role of Central Bank Digital Currencies (CBDCs) 

Another transformative development in digital banking is the introduction of Central Bank Digital 

Currencies. CBDCs, unlike cryptocurrencies, are state-backed digital forms of fiat currency and promise to 

modernise payment systems, enhance monetary policy transmission, and reduce reliance on private 

intermediaries (Auer & Böhme, 2020). 

The implementation of CBDCs will require foundational changes in banking law, including legal tender 

status, liability frameworks for digital wallets, and privacy safeguards. Countries like China, Sweden, and 

the Bahamas are at the forefront of CBDC development, offering blueprints for future regulatory reforms. 

7.7. Preparing Legal Education and Practice for Digital Banking 

To meet the challenges of the evolving financial ecosystem, legal education and professional training must 

adapt. Law schools and bar associations should integrate fintech law, data privacy, cybersecurity, and AI 

ethics into their curricula. Legal practitioners must also develop interdisciplinary expertise, combining legal 

reasoning with technological fluency (Schwarcz, 2021). 

Emerging certifications in fintech law, joint degree programs, and continuing legal education on digital 

regulatory compliance will be essential in preparing the next generation of banking lawyers. 

The confluence of technology, regulatory innovation, and global coordination will shape the future of 

banking law and commercial transactions. The legal system must remain responsive, adaptive, and inclusive, 

capable of fostering innovation while safeguarding rights and ensuring financial stability. As the digital 

financial ecosystem matures, the law will play an indispensable role in framing this transformation, ensuring 

that the benefits of digital banking are broadly shared and legally sustainable. 

8. Conclusion and Policy Recommendations  

The advent of digital banking has fundamentally reshaped the landscape of commercial transactions, offering 

new opportunities for financial inclusion, efficiency, and innovation. However, these transformations have 

simultaneously exposed substantial legal and regulatory challenges that traditional banking laws and 

commercial frameworks were not designed to address. This research has shown that key concerns include 

regulatory fragmentation, cybersecurity vulnerabilities, inadequacies in consumer protection, and 

ambiguities surrounding smart contracts and cross-border digital financial services. 

Through a theoretical lens combining legal institutionalism and the law and economics approach, and using 

doctrinal and comparative legal methods, the paper has examined how various jurisdictions—such as the 

European Union, the United States, and emerging economies in Asia—are adapting to the challenges of 

digital finance. It has become evident that while developed countries have made notable progress in 

regulatory modernisation and digital infrastructure, developing nations often struggle with institutional 

capacity, legal inertia, and digital divides. 

In light of these findings, several policy recommendations are proposed to ensure the future resilience and 

inclusiveness of banking law in the digital age: 

• Legal Harmonisation and Cross-Border Cooperation: There is an urgent need for international and 

regional legal harmonisation to facilitate interoperability of financial regulations. Multilateral 

institutions, such as the Financial Action Task Force (FATF) and the Bank for International 
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Settlements (BIS), should work closely with national regulators to establish common standards for 

data privacy, consumer rights, and cybersecurity. 

• Dynamic Regulatory Sandboxes: Jurisdictions should implement flexible, innovation-driven 

regulatory sandboxes that allow fintech startups to experiment under supervision. These frameworks 

should be iterative and tailored to national legal capacities but informed by global best practices. 

• Strengthening Consumer Protection: Legal frameworks must evolve to address digital fraud, 

algorithmic discrimination, and unfair contractual terms in online banking. Enhanced disclosure 

obligations, algorithmic audits, and mandatory grievance redress mechanisms should be adopted. 

• Investment in Digital Legal Infrastructure: Governments and financial regulators should invest in 

digital registries, AI-powered regulatory monitoring systems (RegTech), and innovative contract 

validation platforms to keep pace with the digitisation of commerce. 

• Inclusive Legal Reforms: Special attention must be given to ensuring that reforms accommodate the 

interests of marginalised communities, small and medium enterprises (SMEs), and digitally 

underserved regions, thereby ensuring equitable access to digital banking. 

In conclusion, the future of banking law and commercial transactions rests on the legal system’s ability to 

remain adaptive, inclusive, and proactive. Legal scholars, policymakers, and financial institutions must 

collaborate to create a balanced ecosystem that fosters trust, innovation, and resilience in the digital age. 

Without such a concerted effort, the promise of digital banking may remain unrealised or, worse, deepen 

existing legal and financial inequalities. 
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